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Presidential  Documents 


Title  3— THE  PRESIDENT 

Executive  Order  10900 

administration  of  the  agricul- 
tural  trade  development  and 
assistance  act  of  1954,  AS 
amended 

By  virtue  of  the  authority  vested  in 
me  by  section  301  of  title  3  of  the  United 
States  Code,  and  as  President  of  the 
United  States,  it  is  ordered  as  follows: 

SicnoN  1.  Department  of  Agriculture. 

(a)  Except  as  otherwise  provided  in  this 
order,  the  functions  conferred  upon  the 
President  by  Title  I  and  IV  of  the  Agri¬ 
cultural  Trade  Development  and  Assist¬ 
ance  Act  of  1954  (7  U.S.C.  1691-1694; 
1731-1736)  are  hereby  delegated  to  the 
Secretary  of  Agriculture. 

(b)  The  administration  on  behalf  of 
the  United  States  of  the  credit  provisions 
of  agreements  entered  into  pursuant  to 
Title  IV  of  the  Act  (including  the  receiv¬ 
ing  of  payments  under  agreements)  shall 
be  performed  by  such  Federal  agency  or 
agencies  as  shall  hereafter  be  designated 
therefor  by  the  President. 

(c)  The  Department  of  Agriculture 
shall  transmit  to  the  Senate  and  House 
of  Representatives  of  the  United  States 
and  to  the  Committees  on  Agriculture 
and  Appropriations  thereof  the  reports 
required  by  the  provisions  of  paragraph 

(5)  of  the  act  of  August  13, 1957,  71  Stat. 
345  (7  U.S.C.  1704a) . 

Skc.  2.  Department  of  State — admin¬ 
istration  of  Title  II.  The  functions  con¬ 
ferred  upon  the  President  by  Title  n  of 
the  Act  (7  U.S.C.  1701-1709)  are  hereby 
del^ated  to  the  Secretary  of  State. 

Sic.  3.  Department  of  State— other 
functions,  (a)  The  functions  of  nego¬ 
tiating  and  entering  into  agreements 
with  friendly  nations  or  organizations 
of  friendly  nations  conferred  upon  the 
President  by  the  Act  are  hereby  delegated 
to  the  Secretary  of  State. 

(b)  All  functions  under  the  Act,  how¬ 
ever  vested,  delegated  or  assigned,  shall 
be  subject  to  the  responsibilities  of  the 
Secretary  of  State  with  respect  to  the 
foreign  policy  of  the  United  States  as 
such  policy  relates  to  such  functions. 

(c)  The  provisions  of  Part  n  of  Execu¬ 
tive  Order  No.  10893  of  November  8, 1960, 
are  hereby  extended  and  made  applicable 
to  the  functions  provided  for  in  the  Act 
and  to  United  States  agencies  and  per¬ 
sonnel  concerned  with  the  administra¬ 
tion  abroad  of  such  functions. 

Sic.  4.  Foreign  currencies,  (a)(1) 
The  amounts  of  foreign  currencies  which 
accrue  under  Title  I  of  the  Act  to  be 
used  for  the  loans  described  in  section 
104(g)  of  the  Act,  and  the  amounts  of 
such  currencies  to  be  used  for  loans  by 
the  Export-Import  Bank  pursuant  to  sec¬ 
tion  4(d)  (5)  of  this  order,  shall  be  the 


amounts  thereof  specified,  or  shall  be 
the  amounts  thereof  corresponding  to 
the  dollar  amounts  specified,  for  such 
loans  in  sales  agreements  entered  into 
pursuant  to  section  3(a)  of  this  order. 
The  Department  of  State  may  allocate  or 
transfer  to  the  Development  Loan  Fund 
foreign  currencies  to  be  used  for  loans 
made  by  the  latter  under  section  104(g) 
of  the  Act  in  pursuance  of  section 
4(d)  (7)  (i)  hereof. 

(2)  Except  as  otherwise  provided  in 
section  4(a)  (1)  hereof  and  except  as 
otherwise  required  by  law  (74  Stat.  233 ; 
238;  section  104(h)  of  the  Act),  and,  if 
applicable,  within  the  amoimts  purchas¬ 
able  with  the  several  appropriations,  the 
Director  of  the  Bureau  of  the  Budget 
shall  from  time  to  time  fix  amounts  of 
foreign  currencies  which  accrue  under 
Title  I  of  the  Act  to  be  used  for  the  pur¬ 
poses  described  in  the  respective  lettered 
paragraphs  of  section  104  of  the  Act. 
To  the  extent  necessary,  the  Director  of 
the  Bureau  of  the  Budget  shall  allocate 
among  the  Government  agencies  con¬ 
cerned  the  amounts  of  foreign  currencies 
so  fixed. 

(3)  The  function  conferred  upon  the 
President  by  the  penultimate  proviso  of 
section  104  of  the  Act  of  waiving  the 
applicability  of  section  1415  of  the  Sup¬ 
plemental  Appropriation  Act,  1953  (31 
U.S.C.  724),  is  hereby  delegated  to  the 
Director  of  the  Bureau  of  the  Budget. 

(b)  The  Secretary  of  the  Treasury  is 
hereby  authorized  to  prescribe  regula¬ 
tions  governing  the  purchase,  custody, 
deposit,  transfer,  and  sale  of  foreign  cur¬ 
rencies  received  under  the  Act. 

(c)  The  foregoing  provisions  of  this 
section  shall  not  be  deemed  to  limit  sec¬ 
tion  3  of  this  order,  and  the  provisions 
of  subsection  (b)  of  this  section  shall  hot 
be  deemed  to  limit  subsection  (a)  thereof. 

(d)  The  purposes  described  in  the  let¬ 
tered  paragraphs  of  section  104  of  the 
Act  (7  U.S.C.  1704)  shall  be  carried  out, 
with  foreign  currencies  made  available 
in  consonance  with  law  and  the  provi¬ 
sions  of  this  order,  as  follows: 

(1)  Those  under  section  104(a)  of  the 
Act  by  the  Department  of  Agriculture. 

(2)  Those  under  section  104(b)  of  the 
Act  by  the  Office  of  Civil  and  Defense 
Mobilization.  The  function  conferred 
upon  the  President  by  that  section  of 
determining,  from  time  to  time,  mate¬ 
rials  to  be  contracted  for  or  to  be  pur¬ 
chased  for  a  supplemental  stockpile  is 
hereby  delegated  to  the  Director  of  the 
Office  of  Civil  and  Defense  Mobilization. 

(3)  Those  under  section  104(c)  of  the 
Act  by  the  Department  of  Defense  or 
the  Departihent  of  State,  as  those  agen¬ 
cies  shall  agree,  or  in  the  absence  of 
agreement,  as  the  Director  of  the  Bureau 
of  the  Budget  shall  determine. 

(4)  Those  imder  sections  104(d)  and 
104(e)  of  the  Act  by  the  Department  of 
State,  except  to  the  extent  that  section 
104(e)  pertains  to  the  loans  referred  to  in 
subsection  (d)  (5)  of  this  section. 


(5)  Those  under  section  104(e)  of  the 
Act  by  the  Export-Import  Bank  of  Wash- 
ii^ton  to  the  extent  that  section  104(e) 
pertains  to  loans  governed  by  that  por¬ 
tion  of  such  section  added  by  the  act  of 
August  13.  1957,  71  Stat.  345. 

(6)  Those  under  section  104(f)  of  the 
Act  by  the  respective  agencies  of  the 
Government  having  authority  to  pay 
United  States  obligations  abroad. 

(7)  (i)  Those  under  section  104(g)  of 
the  Act  by  the  Department  of  State  and 
by  the  Development  Loan  Fund,  as  they 
shall  agree,  (ii)  The  function  conferred 
upon  the  President  by  section  104(g)  of 
the  Act  of  determining  the  manner  in 
which  the  loans  provided  for  in  section 
104(g)  shall  be  made  is  hereby  delegated 
to  the  Secretary  of  State  with  respect  to 
loans  made  by  the  Department  of  State 
pursuant  to  the  assignment  of  purposes 
effected  under  item  (i)  of  this  paragraph, 
and  to  the  Development  Loan  Fund  with 
respect  to  loans  made  by  the  Develop¬ 
ment  Loan  Fund  pursuant  to  such  as¬ 
signment  of  purposes,  (iii)  As  used 
herein,  the  term  “the  Development  Loan 
Fund”  means  the  Managing  Director  of 
the  Development  Loan  Fund,  acting  sub¬ 
ject  to  the  immediate  supervision  and 
direction  of  the  board  of  directors  of  the 
Development  Loan  Fund;  but,  notwith¬ 
standing  the  foregoing,  the  Development 
Loan  Fund,  with  respect  to  this  order, 
shall  be  subject  to  the  supervision  and 
direction  of  the  Secretary  of  State. 

(8)  Those  under  sections  104(h), 
104(0) ,  104(p) ,  and  104(q)  of  the  Act  by 
the  Department  of  State. 

(9)  Those  under  sections  104(i)  and 
104  (m)  of  the  Act  by  the  United  States 
Information  Agency. 

( 10 )  Those  under  section  104  ( j )  of  the 
Act  by  the  Department  of  State  and  by 
the  United  States  Information  Agency 
in  accordance  with  the  division  of  re¬ 
sponsibilities  for  the  admini^ration  of 
the  United  States  Information  and  Ed¬ 
ucational  Exchange  Act  of  1948  (62  Stat. 
6)  provided  by  Reorganization  Plan  No. 
8  of  1953  (67  Stat.  642)  and  Executive 
Order  No.  10477  of  August  1,  1953,  and 
by  subsequent  agreement  between  the 
Department  of  State  and  the  United 
States  Information  Agency. 

(11)  Those  under  section  104(k)  of 
the  Act  as  follows:  (i)  Those  with  re¬ 
spect  to  collecting,  collating,  translating, 
abstracting,  and  disseminating  scientific 
and  technological  information  by  the  Di¬ 
rector  of  the  National  Science  Founda¬ 
tion  and  such  other  agency  or  agencies 
as  the  Director  of  the  Bureau  of  the 
Budget,  after  appropriate  consultation, 
may  designate,  (ii)  Those  with  respect 
to  programs  of  cultural  and  educational 
development,  health,  nutrition,  and  san¬ 
itation  by  "the  Department  of  State, 
(iii)  All  others  by  such  agency  or  agen¬ 
cies  as  the  Director  of  the  Bureau  of  the 
Budget,  after  appropriate  consultation, 
may  designate.  As  used  in  this  para¬ 
graph  the  term  “appropriate  consulta- 
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THE  PRESIDENT 


Sec.  6.  Definition;  references,  (a)  As 
used  in  this  order,  the  term  “Act”  and  the 
term  “Agricultural  Trade  Development 
and  Assistance  Act  of  1954”  mean  the 
Agricultural  Trade  Development  and  As¬ 
sistance  Act  of  1954  (68  Stat.  454)  as 
amended  from  time  to  time,  and  include, 
except  as  may  be  inappropriate,  provi¬ 
sions  thereof  amending  other  laws. 

(b)  References  in  any  prior  order  not 
superseded  by  this  order  to  any  provi¬ 
sions  of  any  Executive  order  superseded 
by  this  order  shall  hereafter  be  deemed 
to  be  references  to  the  corresponding 
provisions,  if  any,  of  this  order. 

(c)  References  in  this  order  or  in  any 
other  Executive  order  to  this  order  or 
any  provision  of  this  order  shall  be 
deemed  to  include  references  thereto, 
respectively,  as  amended  from  time  to 
time. 

Sec.  7.  Superseding  and  saving  provi¬ 
sions.  (a)  To  the  extent  not  heretofore 
superseded,  the  following-described  or¬ 
ders  and  parts  of  orders  are  hereby 
superseded: 

(1)  Executive  Order  No.  10560  of  Sep¬ 
tember  9, 1954. 

(2)  Executive  Order  No.  10685  of  Oc¬ 
tober  27, 1956. 

(3)  Executive  Order  No.  10708  of  May 
6.  1957. 


(4)  Executive  Order  No.  10746  of 

cember  12, 1957.  ^'1 

(5)  Sections  1  and  2  of  Executive  Or 

der  No.  10799  of  January  15, 1959.  '  ' 

(6)  Executive  Order  No.  10827  of  Juno 

25, 1959.  .  “ 

(7)  Executive  Order  No.  10884  of  An 
gust  17, 1960. 

(8)  Without  prejudice  to  section  3(c) 
of  this  order,  the  text  enclosed  in  paren- 
theses  in  section  304(a)  (2)  of  Executive 
Order  No.  10893  of  November  8,  I960. 

(b)  Except  to  the  extent  that  they 
may  be  inconsistent  with  this  order,  tOl 
determinations,  authorizations,  regiila. 
tions,  rulings,  certificates,  orders,  direc- 
tives,  contracts,  agreements,  and  other 
actions  made,  issued,  or  entered  into 
with  respect  to  any  function  affected  by 
this  order  and  not  revoked,  superseded, 
or  otherwise  made  inapplicable  before 
the  date  of  this  order,  shall  continue  in 
full  force  and  effect  until  amended,  mod¬ 
ified,  or  terminated  by  appropriate 
authority. 

Dwight  D.  Eisenhowxb 

The  White  House, 

January  5, 1961. 

[F.R.  Doc.  61-183;  Filed,  Jan.  6,  1961; 
l:21p.m.j 


tion”  shall  include  consultation  with  the 
Secretary  of  State,  the  Director  of  the 
National  Science  Foimdation,  and  any 
other  appropriate  Federal  agency. 

(12)  Those  under  section  104(1)  of 
the  Act  by  the  Department  of  State  and 
by  any  other  agency  or  agencies  desig¬ 
nated  therefor  by  the  Secretary  of  State. 

(13)  Those  under  section  104 (n)  of 
the  Act  by  the  Librarian  of  Congress. 

(14)  Those  under  section  104(r)  of  the 
Act  by  the  Department  of  State  and  by 
the  United  States  Information  Agency, 
as  they  shall  agree. 

(e)  In  negotiation  international 
agreements  in  pursuance  of  the  Act.  the 
Secretary  of  State  shall  endeavor  to 
avoid  restrictions  which  would  limit  the 
application  of  normal  budgetary  and 
appropriation  controls  to  the  use  of  those 
foreign  currencies  accruing  under  Title 
I  of  the  Act  which  are  to  be  available 
for  operations  of  United  States  Govern¬ 
ment  agencies. 

Sec.  5.  Reservation  of  functions  to  the 
Ptesident.  There  are  hereby  reserved 
to  the  President  the  functions  conferred 
upon  him  by  section  108  of  the  Act  (in¬ 
cluding  that  section  as  affected  by  sec¬ 
tion  406  of  the  Act),  with  respect  to 
making  reports  to  Congress. 
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Title  26— INTERNAL  REVENUE, 
1954 

Chapter  I — Internal  Revenue  Service, 
Department  of  the  Treasury 

[T.D.  6524] 

1— INCOME  TAX;  TAXABLE 
years  beginning  after  DE¬ 
CEMBER  31,  1953 

Definition  of  Property 

On  Aug^t  13, 1960,  notice  of  proposed 
rule  making  with  respect  to  regulations 
under  section  614  of  the  Internal  Reve¬ 
nue  Code  of  1954,  as  amended  by  section 
37  of  the  Technical  Amendments  Act  of 
1958  (72  Stat.  1633) ,  relating  to  the  defi¬ 
nition  of  property  was  published  in  the 
Pbderal  Register  (25  P.R.  7743).  After 
consideration  of  all  such  relevant  matter 
as  was  presented  by  interested  persons 
regarding  the  rules  proposed,  the  fol¬ 
lowing  regulations  are  hereby  adopted 
and  are  applicable  for  taxable  years  be¬ 
ginning  after  December  31,  1953,  and 
ending  after  August  16,  1954,  except  as 
otherwise  provided. 

Sec. 

1.614  statutory  provisions;  definition  of 
property. 

1.614- 0  Introduction. 

1.614- 1  Definition  of  property. 

1.614- 2  Election  to  aggregate  separate  op¬ 

erating  mineral  interests  under 
section  614(b). 

1.614- 3  Rules  relating  to  separate  operating 

mineral  interests  in  the  case  of 
mines. 

1.614- 4  1939  Code  treatment  with  respect 

to  separate  operating  mineral  in¬ 
terests  in  the  case  of  oil  and  gas 
wells. 

1.614- 5  Special  rules  as  to  aggregating  non¬ 

operating  mineral  interests. 

1.614- 6  Rules  applicable  to  basis;  holding 

period,  and  abandonment  losses 
where  mineral  interests  have  been 
aggregated. 

Authobity:  §§  1.614  to  1.614-6  issued  under 
section  7805,  I.R.C.  1954;  68A  Stat.  917;  26 
US.0.7805. 

§  1.614  Statutory  provisions ;  definition 
of  property. 

Sic.  614.  Definition  of  property — (a)  Gen¬ 
eral  rule.  For  the  purpose  of  computing  the 
depletion  allowance  In  the  case  of  mines, 
wells,  and  other  natmal  deposits,  the  term 
"property”  means  each  separate  interest 
owned  by  the  taxpayer  in  each  mineral  de¬ 
posit  In  each  separate  tract  or  parcel  of  land. 

(b)  Special  rule  as  to  operating  mineral 
interests — (1)  Election  to  aggregate  separate 
interests.  If  a  taxpayer  owns  two  or  more 
separate  operating  mineral  Interests  which 
constitute  part  or  all  of  an  operating  xmlt, 
he  may  elect  (for  all  purposes  of  this  sub¬ 
title)— 

(A)  To  form  one  aggregation  of,  and  to 
treat  as  one  property,  any  two  or  more  of  such 
Interests;  and 

(B)  To  treat  as  a  separate  property  each 
such  Interest  which  he  does  not  elect  to  In¬ 


clude  within  the  aggregation  referred  to  in 
subparagraph  (A). 

For  purposes  of  the  preceding  sentence,  sepa¬ 
rate  operating  mineral  Interests  which  con¬ 
stitute  part  or  all  of  an  operating  unit  may 
be  aggregated  whether  or  not  they  are  in¬ 
cluded  in  a  single  tract  or  parcel  of  land  and 
whether  or  not  they  are  included  in  contigu¬ 
ous  tracts  or  parcels.  A  taxpayer  may  not 
elect  to  form  more  than  one  aggregation  of 
operating  mineral  Interests  within  any  one 
operating  unit. 

(2)  Manner  and  scope  of  election.  The 
election  provided  by  paragraph  (1)  shall  be 
made,  for  each  operating  mineral  Interest  In 
accordance  with  regulations  prescribed  by 
the  Secretary  or  his  delegate,  not  later  than 
the  time  prescribed  by  law  for  filing  the  re¬ 
turn  (including  extensions  thereof)  for 
whichever  of  the  following  taxable  years  is 
the  later:  The  first  taxable  year  beginning 
after  December  31,  1953,  or  the  first  taxable 
year  in  which  any  expenditure  for  explora¬ 
tion,  development,  or  operation  in  respect  of 
the  separate  operating  mineral  interest  is 
made  by  the  taxpayer  after  the  acquisition 
of  such  interest.  Such  an  election  shall  be 
binding  upon  the  taxpayer  for  all  subsequent 
taxable  years,  except  that  the  Secretary  or 
his  delegate  may  consent  to  a  different  treat¬ 
ment  of  the  interest  with  respect  to  which 
the  election  has  been  made. 

(3)  Operating  mineral  interests  defined. 
For  purposes  of  this  subsection,  the  term 
“operating  mineral  interest”  includes  only  an 
interest  in  respect  of  which  the  costs  of  pro¬ 
duction  of  the  mineral  are  required  to  be 
taken  into  account  by  the  taxpayer  for  pur¬ 
poses  of  computing  the  50  percent  limitation 
provided  for  in  section  613,  or  would  be  so 
required  if  the  mine,  well,  or  other  natural 
deposit  were  in  the  production  stage. 

(4)  Termination  with  respect  to  mines. 

Except  in  the  case  of  oil  and  gas  wells —  • 

(A)  An  election  made  under  the  provi¬ 
sions  of  this  subsection  shall  not  apply  with 
respect  to  any  taxable  year  beginning  after 
December  31,  1957,  and 

(B)  If  a  taxpayer  makes  an  election  under 
the  provisions  of  subsection  (c)  (3)  (B)  for 
any  operating  mineral  interest  which  con¬ 
stitutes  part  or  all  of  an  operating  unit,  an 
election  made  under  the  provisions  of  this 
subsection  shall  not  apply  with  respect  to 
any  operating  mineral  interest  which  con¬ 
stitutes  part  or  all  of  such  operating  unit  for 
any  taxable  year  for  which  the  election  under 
subsection  (c)  (3)  (B)  is  effective. 

(c)  1958  Special  rules  as  to  operating  min¬ 
eral  interests  in  mines — (1)  Election  to  ag¬ 
gregate  separate  interests.  Except  in  the  case 
of  oil  and  gas  wells,  if  a  taxpayer  owns  two  or 
more  separate  operating  mineral  interests 
which  constitute  part  or  all  of  an  operating 
unit,  he  may  elect  (for  all  purposes  of  this 
subtitle)  — 

(A)  To  form  an  aggregation  of,  and  to 
treat  as  one  property,  all  such  interests 
owned  by  him  which  comprise  any  one  mine 
or  any  two  or  more  mines;  and 

(B)  To  treat  as  a  separate  property  each 
such  interest  which  is  not  Included  within  an 
aggregation  referred  to  in  subparagraph  (A) . 

For  pmposes  of  this  paragraph,  separate  op¬ 
erating  mineral  interests  which  constitute 
part  or  all  of  an  operating  unit  may  be  ag¬ 
gregated  whether  or  not  they  are  included  in 
a  single  tract  or  parcel  of  land  and  whether 
or  not  they  are  included  in  contiguous  tracts 
or  parcels.  For  purposes  of  this  paragraph, 
a  taxpayer  may  elect  to  form  more  than  one 


aggregation  of  operating  mineral  interests 
within  any  one  operating  unit;  but  no  aggre¬ 
gation  may  include  any  operating  mineral 
interest  which  is  a  part  of  a  mine  without 
including  all  of  the  operating  mineral  inter¬ 
ests  which  are  a  part  of  such  mine  in  the  first 
taxable  year  for  which  the  election  to  aggre¬ 
gate  is  effective,  and  any  operating  mineral 
interest  which  thereafter  becomes  a  part  of 
such  mine  shall  be  included  in  such  aggre¬ 
gation. 

(2)  Election  to  treat  a  single  interest  as 
more  than  one  property.  Except  in  the  case 
of  oil  and  gas  wells,  if  a  single  tract  or  parcel 
of  land  contains  a  mineral  deposit  which  is 
being  extracted,  or  will  be  extracted,  by 
means  of  two  or  more  mines  for  which  ex¬ 
penditures  for  development  or  operation 
have  have  been  made  by  the  taxpayer,  then 
the  taxpayer  may  elect  to  allocate  to  such 
mines,  under  regulations  prescribed  by  the 
Secretary  or  his  delegate,  all  of  the  tract  or 
parcel  of  land  and  of  the  mineral  deposit 
contained  therein,  and  to  treat  as  a  separate 
property  that  portion  of  the  tract  or  parcel 
of  land  and  of  the  mineral  deposit  so  allo¬ 
cated  to  each  mine.  A  separate  property 
formed  pursuant  to  an  election  under  this 
paragraph  shall  be  treated  as  a  separate 
property  for  all  purposes  of  this  subtitle  (in¬ 
cluding  this  paragraph) .  A  separate  property 
so  formed  may,  under  regulations  prescribed 
by  the  Secretary  or  his  delegate,  be  included 
as  a  part  of  an  aggregation  in  accordance 
with  paragraphs  (1)  and  (3),  but  the  provi¬ 
sions  of  paragraph  (4)  shall  not  apply  with 
respect  to  such  separate  property.  The  elec¬ 
tion  provided  by  this  paragraph  may  not  be 
made  with  respect  to  any  property  which  is 
a  part  of  an  aggregation  formed  by  the  tax¬ 
payer  under  paragraph  (1)  except  with  the 
consent  of  the  Secretary  or  his  delegate. 

(3)  Manner  and  scope  of  election-~-{A)  In 
general.  Except  as  provided  in  subparagraph 
(D),  the  election  provided  by  paragraph  (1) 
shall  be  made  for  each  operating  mineral 
interest,  in  accordance  with  regulations  pre¬ 
scribed  by  the  Secretary  or  his  delegate,  not 
later  than  the  time  prescribed  by  law  for 
filing  the  retmn  (including  extensions 
thereof)  for  whichever  of  the  following  tax¬ 
able  years  is  the  later:  The  first  taxable  year 
beginning  after  December  31,  1957,  or  the 
first  taxable  year  in  which  any  expenditure 
for  development  or  operation  in  respect  of 
the  separate  operating  mineral  interest  is 
made  by  the  taxpayer  after  the  acquisition 
of  such  interest.  Except  as  provided  in  sub- 
paragraph  (D) ,  the  election  provided  by  para¬ 
graph  (2)  shall  be  made  for  any  property,  in 
accordance  with  regulations  prescribed  by 
the  Secretary  or  his  delegate,  not  later  than 
the  time  prescribed  by  law  for  filing  the  re¬ 
turn  (including  extensions  thereof)  for 
whichever  of  the  following  taxable  years  is 
the  later:  The  first  taxable  year  beginning 
after  December  31,  1957,  or  the  first  taxable 
year  in  which  expenditures  for  development 
or  operation  of  more  than  one  mine  in  re¬ 
spect  of  the  property  are  made  by  the  tax¬ 
payer  after  the  acquisition  at  the  property. 
No  election  may  be  made  pursuant  to  this 
subparagraph  for  any  operating  mineral  in¬ 
terest  which  constitutes  part  or  all  of  an 
operating  unit  if  the  taxpayer  makes  an  elec¬ 
tion  pursuant  to  subparagraph  (B)  with  re¬ 
spect  to  any  operating  mineral  interest  which 
constitutes  part  or  all  of  such  operating  unit. 

(B)  Taxable  years  beginning  before  Janu¬ 
ary  1',  1958.  The  election  lurovided  by  para¬ 
graph  (1)  may,  at  the  election  of  the  tax¬ 
payer,  be  made  for  each  operating  mineral 
Interest,  in  accordance  with  regulations  pre- 
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scribed  by  the  Secretary  or  his  delegate, 
within  the  time  provided  in  subparagraph 
(D),  for  whichever  of  the  following  taxable 
years  is  the  later  (not  including  any  taxable 
year  in  respect  of  which  an  assessment  of 
deficiency  is  prevented  on  the  date  of  the 
enactment  of  the  Technical  Amendments 
Act  of  1958  by  the  operation  of  any  law  or 
rule  of  law) :  The  first  taxable  year  of  the 
taxpayer  which  begins  after  December  31, 

1953,  and  ends  after  August  16,  1954,  or  the 
first  taxable  year  in  which  any  expenditure 
for  development  or  operation  in  respect  of 
the  separate  operating  mineral  interest  is 
made  by  the  taxpayer  after  the  acquisition  of 
such  interest.  The  election  provided  by 
paragraph  (2)  may,  at  the  election  of  the 
taxpayer,  be  made  for  any  property,  in  ac¬ 
cordance  with  regulations  prescribed  by  the 
Secretary  or  his  delegate,  within  the  time  * 
prescribed  in  subparagraph  (D),  for  which¬ 
ever  of  the  following  taxable  years  is  the 
later  (not  including  any  taxable  year  in  re¬ 
spect  of  which  an  assessment  of  deficiency 
is  prevented  on  the  date  of  the  enactment  of 
the  Technical  Amendments  Act  of  1958  by 
the  operation  of  any  law  or  rule  of  law) : 
The  first  taxable  year  beginning  after  De¬ 
cember  31.  1953,  and  ending  after  August  16, 

1954,  or  the  first  taxable  year  in  which  ex- 
penditiires  for  development  or  operation  of 
more  than  one  mine  in  respect  of  the  prop¬ 
erty  are  made  by  the  taxpayer  after  the 
acquisition  of  the  property. 

(C)  Effect.  An  election  made  under  para¬ 
graph  (1)  or  (2)  shall  be  binding  upon  the 
taxpayer  for  all  subsequent  taxable  years, 
except  that  the  Secretary  or  his  delegate  may 
consent  to  a  different  treatment  of  any  in¬ 
terest  with  respect  to  which  an  election  has 
been  made. 

(D)  Election  after  final  regulations.  Not¬ 
withstanding  any  other  provision  of  this 
paragraph  the  time  for  making  an  election 
under  paragraph  (1)  or  (2)  shall  not  expire 
prior  to  the  first  day  of  the  first  month  which 
begins  more  than  90  days  after  the  date  of 
publication  in  the  Federal  Register  of  final 
regulations  Issued  imder  the  authority  of  this 
subsection. 

(E)  Statute  of  limitations.  If  the  tax¬ 
payer  makes  an  election  pursuant  to  sub- 
paragraph  (B)  and  if  assessment  of  any 
deficiency  for  any  taxable  year  resulting 
from  such  election  is  prevented  on  the  first 
day  of  the  first  month  which  begins  more 
than  90  days  after  the  date  of  publication 
in  tfie  FederaI,  Register  of  final  regulations 
issued  under  authority  of  this  subsection, 
or  at  any  time  within  one  year  after  such 
day,  by  the  operation  of  any  law  or  rule  of 
law,  such  assessment  may,  nevertheless,  be 
made  if  made  within  one  year  after  such  day. 
An  election  by  a  taxpayer  pursuant  to  sub- 
paragraph  (B)  shall  be  considered  as  a  con¬ 
sent  to  the  assessment  pursuant  to  this 
subparagraph  of  any  such  deficiency.  If  re- 
fiuid  or  credit  of  any  overpa3mient  of  Income 
tax  resulting  from  an  election  made  pursu¬ 
ant  to  subparagraph  (B)  is  prevented  on 
such  day,  or  at  any  time  within  one  year 
after  such  day,  by  the  operation  of  any  law 
or  rule  of  law,  refund  or  credit  of  such  over¬ 
payment  may,  nevertheless,  be  made  or  al¬ 
lowed  if  claim  therefor  is  filed  within  one 
year  after  such  day.  This  subparagraph  shall 
not  apply  to  any  taxable  year  in  respect  of 
which  an  assessment  of  a  deficiency,  or  a 
refund  or  credit  of  an  overpayment,  as  the 
case  may  be,  is  prevented  by  the  operation 
of  any  law  or  rule  of  law  on  the  date  of  the 
enactment  of  the  Technical  Amendments 
Act  of  1958. 

(4)  Special  rule  as  to  deductions  under 
section  615(a)  prior  to  aggregation — (A)  Jn 
general.  If  an  aggregation  of  operating  min¬ 
eral  interests  formed  under  paragraph  (1) 
includes  any  interest  or  interests  in  respect 
of  which  exploration  expenditures,  paid  or 
Incurred  after  the  acquisition  of  such  in¬ 
terest  or  interests,  were  deducted  by  the  tax¬ 


payer  under  section  615(a)  for  any  taxable 
year  all  or  any  portion  of  which  precedes  the 
date  on  which  such  aggregation  becomes 
effective,  or  the  date  on  which  such  Interest 
or  interests  become  a  part  of  such  aggrega¬ 
tion  (as  the  case  may  be),  then  the  tax 
imposed  by  this  chapter  for  such  taxable 
year  shall  be  recomputed  as  provided  in  sub- 
paragraph  (B).  In  the  case  of  any  taxable 
year  beginning  before  January  1,  1958,  this 
subparagraph  shall  apply  to  exploration  ex- 
pendltvires  deducted  in  respect  of  any  in¬ 
terest  or  interests  for  such  taxable  year,  only 
if  such  interest  or  Interests  constitute  part 
or  all  of  any  operating  unit  with  respect  to 
which  the  taxpayer  makes  an  election  pur¬ 
suant  to  paragraph  (3)  (B)  which  is  appli¬ 
cable  with  respect  to  such  taxable  year. 

(B)  Recomputation  of  tax.  A  recomputa¬ 
tion  of  the  tax  Imposed  by  this  chapter  shall 
be  made  for  each  taxable  year  described  in 
subparagraph  (A)  for  which  exploration  ex¬ 
penditures  were  deducted  as  though,  for  each 
such  year,  an  election  had  been  made  to 
aggregate  the  separate  operating  mineral 
interest  or  interests  with  respect  to  which 
such  exploration  expenditures  were  deducted 
with  those  operating  mineral  interests  in¬ 
cluded  in  the  aggregation  formed  under 
paragraph  (1)  in  respect  of  which  any  ex¬ 
penditure  for  exploration,  development,  or 
operation  had  been  made  by  the  taxpayer 
before  or  during  the  taxable  year  to  which 
such  election  would  apply.  A  recomputation 
of  the  tax  imposed  by  this  chapter  (or  by  the 
corresponding  provisions  of  the  Internal 
Revenue  Code  of  1939)  shall  also  be  made  for 
taxable  years  affected  by  the  recomputation 
described  in  the  preceding  sentence.  If  the 
tax  so  recomputed  for  any  taxable  year  or 
years,  by  reason  of  the  application  of  this 
paragraph,  exceeds  the  tax  liability  previ¬ 
ously  determined  for  such  year  or  years,  such 
excess  shall  be  taken  into  accoimt  in  the 
first  taxable  year  to  which  the  election  to 
aggregate  under  paragraph  (1)  applies  and 
succeeding  taxable  years  as  provided  ifi  sub- 
paragraph  (C). 

(C)  Increase  in  tax.  The  tax  imposed  by 
this  chapter  for  the  first  taxable  year  to 
which  the  election  to  i^gregate  under  para¬ 
graph  (1)  applies,  and  for  each  succeeding 
taxable  year  until  the  full  amount  of  the 
excess  described  in  subparagraph  (B)  has 
been  taken  into  account,  shall  be  increased 
by  an  amount  equal  to  the  quotient  obtained 
by  dividing  such  excess  by  the  total  number 
of  taxable  years  described  in  subparagraph 
(A)  in  respect  of  which — 

(i)  Exploration  expenditures  were  de¬ 
ducted  by  the  taxpayer  under  section  615(a) , 
and 

(11)  The  recomputation  of  tax  described  in 
the  first  sentence  of  subparagraph  (B)  re¬ 
sults  in  an  increase  in  tax  or  a  reduction  of 
a  net  operating  loss. 

If  the  taxpayer  dies  or  ceases  to  exist,  then 
so  much  of  the  excess  described  in  subpara¬ 
graph  (B)  as  was  not  taken  into  account 
under  the  preceding  sentence  for  taxable 
years  preceding  such  death,  or  such  cessation 
of  existence,  shall  be  taken  into  account  for 
the  taxable  year  in  which  such  death,  ot 
such  cessation  of  existence,  occurs. 

(D)  Basis  adjustment.  If  the  tax  liability 
of  a  taxpayer  is  increased  by  reason  of  the 
application  of  this  paragraph,  proper  adjust¬ 
ments  shall  be  made  with  respect  to  the  basis 
of  the  aggregated  property  owned  by  such 
taxpayer,  in  accordance  with  regulations  pre¬ 
scribed  by  the  Secretary  or  his  delegate,  as 
though  the  tax  liability  of  the  taxpayer  for 
the  prior  taxable  year  or  years  had  been 
determined  in  accordance  with  the  recompu¬ 
tation  of  tax  described  in  subparagraph  (B) . 

(5)  Operating  mineral  interests  defined. 
For  purposes  of  this  subsection,  the  term 
“operating  mineral  interest”  has  the  meaning 
as  assigned  to  it  by  subsection  (b)  (3) . 

(d)  1939  Code  treatment  with  respect  to 
operating  mineral  interests  in  case  of  oil  and 


gas  toells.  In  the  case  of  oil  and  gas  wen. 
any  taxpayer  may  treat  any  property  (det* 
mined  as  if  the  Internal  Revenue  Code  ^ 
1939  continued  to  apply)  as  if  subsection 
(a)  and  (b)  had  not  been  enacted, 
such  treatment  would  constitute  an  aggr^ 
tlon  under  subsection  (b),  such  trwti^ 
shall  be  taken  into  accoimt  in  appiyuxg  sub. 
section  (b)  to  other  property  of  the  tw^w, 

(e)  Special  rule  as  to  nonoperating  mini 
eral  interests — (1)  Aggregation  of  seporet* 
interests.  If  a  taxpayer  owns  two  or  more 
separate  nonoperating  mineral  interests  to 
a  single  tract  or  parcel  of  land  or  in  two  or 
more  adjacent  tracts  or  parcels  of  land,  the 
Secretary  or  his  delegate  shall,  on  shoWu 
by  the  taxpayer  that  a  principal  purpose  u 
not  the  avoidance  of  tax,  permit  the  taxpaver 
to  treat  (for  all  purposes  of  this  subtitle)  an 
such  mineral  interests  in  each  separate  klsd 
of  mineral  deposit  as  one  property.  If  such 
permission  is  granted  for  any  taxable  year 
the  taxpayer  shall  treat  such  interests  as  one’ 
property  for  all  subsequent  taxable  yean 
unless  the  Secretary  or  his  delegate  consenti 
to  a  different  treatment. 

(2)  Nonoperating  mineral  interests  de. 
fined.  For  purposes  of  this  subsection,  the 
term  “nonoperating  mineral  Interests”  in. 
eludes  only  interests  which  are  not  operat¬ 
ing  mineral  interests  within  the  meaning  d 
subsection  (b)(3). 

[Sec.  614  as  amended  by  sec.  37,  Technical 
Amendments  Act.  1958  (72  Stat.  1633)  ] 

§  1.614—0  Introduction. 

Section  614  relates  to  the  definition  of 
property  and  to  the  various  special  rules 
by  means  of  which  taxpayers  are  per¬ 
mitted  to  aggregate  separate  propertiei 
These  rules  are  set  forth  in  detail  in 
§§  1.614-1  through  1.614-6.  Section 

1.614- 1  sets  forth  rules  imder  section 
614(a)  relating  to  the  definition  of  ^ 
term  “property”.  Section  1.614-2  con- 
tains  the  rules  relating  to  the  election 
under  section  614(b)  to  aggregate  oper¬ 
ating  mineral  interests.  In  the  case  (rf 
mines,  the  rules  contained  in  §  1.6144 
are  applicable  only  to  taxable  years  IM- 
ginning  before  January  1, 1958,  to  which 
the  Internal  Revenue  Code  of  1954  ap¬ 
plies.  In  the  case  of  oil  and  gas  wells, 
the  rules  contained  in  §  1.614-2  are  luj- 
plicable  for  all  taxable  years  to  which 
the  1954  Code  applies.  In  the  case  of 
oil  and  gas  wells,  the  taxpayer  may,  how¬ 
ever,  treat  any  operating  mineral  inter¬ 
ests  as  if  section  614  (a)  and  (b)  had  not 
been  enacted.  If  any  operating  mineral 
interests  are  so  treated,  the  rules  con¬ 
tained  in  §  1.614-2  are  not  applicable  to 
such  interests  and  such  interests  are 
subject  to  the  rules  set  forth  in  §  1.614-4 
relating  to  the  1939  Code  treatment  Of 
separate  operating  mineral  interests  in 
the  case  of  oil  and  gas  wells.  Section 

1.614- 3  prescribes  the  rules  relating  to 
the  election  under  section  614(c)  (1)  per¬ 
mitting  the  aggr^ation  of  operating 
mineral  interests  in  the  cases  of  mines 
for  taxable  years  beginning  after  Decem¬ 
ber  31,  1957.  Section  1.614-3  also  sets 
forth  rules  relating  to  the  election  under 
section  614(c)(2)  in  the  case  of  mines 
by  means  of  which  a  taxpayer  is  per¬ 
mitted  to  treat  a  single  operating  mineral 
interest  as  more  than  one  such  interest 
for  taxable  years  beginning  after  Decem¬ 
ber  31,  1957.  At  the  election  of  the  tax¬ 
payer  with  respect  to  an  operating  unit, 
the  rules  contained  in  §  1.614-3  are  also 
applicable  to  taxable  years  beginning  be¬ 
fore  January  1,  1958,  to  which  the  1954 
Code  applies.  If  the  taxpayer  makes 


fuesday.  January  10,  1961  FEDERAL  REGISTER  1 17 

V,  an  election,  the  rules  contained  in  owns  three  separate  mineral  interests  each  prior  mining,  the  extraction  of  ores  or 
are  not  applicable  to  any  of  the  which  constitutes  a  separate  property.  minerals  from  which  is  treated  as  min- 
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the  rules  relating  to  the  aggrega-  ; 
of  nonoperating  mineral  interests.  i 
e^tion  1 614-6  contains  the  rules  relat- 
htf  to  basis,  holding  period,  and  aban- 
^ent  and  casualty  losses  where 
properties  have  been  aggregated. 

§1.614-1  Definition  of  properly. 

(a)  General  rule.  (1)  For  purposes 
of  subtitle  A  of  the  Internal  Revenue 
code  of  1954,  in  the  case  of  mines,  wells, 
and  other  natural  deposits,  the  term 
“prop^y”  means  each  separate  interest 
owned  by  the  taxpayer  in  each  mineral 
deposit  in  each  separate  tract  or  parcel 
ofland. 

(2)  The  term  “interest”  means  an 
economic  interest  in  a  mineral  deposit. 
See  paragraph  (b)  of  §  1.611-1.  The 
term  includes  working  or  operating  in¬ 
terests,  royalties,  overriding  royalties, 
pi^uction  payments  and  net  profits 
interests. 

(3)  The  term  “tract  or  parcel  of  land” 
is  merely  descriptive  of  the  physical  scope 
of  the  land  to  which  the  taxpayer’s  in¬ 
terest  relates.  It  is  not  descriptive  of  the 
nature  of  his  rights  or  interests  in  the 
land.  All  contiguous  areas  (even  though 
separately  described)  included  in  a 
single  conveyance  or  grant  or  in  separate 
conveyances  or  grants  at  the  same  time 
from  the  same  owner  constitute  a  single 
separate  tract  or  parcel  of  land.  Areas 
induded  in  separate  conveyances  or 
grants  (whether  or  not  at  the  same  time) 
from  separate  owners  are  separate  tracts 
or  parcels  of  land  even  though  the  areas 
described  may  be  contiguous.  If  the  tax¬ 
payer’s  rights  or  interests  within  the 
same  tract  or  parcel  of  land  ar^dissimi- 
lar,  then  each  such  dissimilar'  interest 
constitutes  a  separate  property.  If  the 
taxpayer’s  rights  or  interests  (whether 
or  not  dissimilar)  within  the  same  tract 
or  parcel  of  land  relate  to  more  than  one 
separate  mineral  deposit,  then  his  in¬ 
terest  with  respect  to  each  such  separate 
deposit  is  a  separate  property. 

(4)  Upon  the  transfer  of  a  “property” 
In  any  transaction  in  which  the  basis 
of  such  property  in  the  hands  of  the 
transferee  is  determined  by  reference  to 
the  basis  of  such  property  in  the  hands 
of  the  transferor,  such  property  shall, 
notwithstanding  the  provisions  of  sub- 
paragraph  (3)  of  this  paragraph,  retain 
ttie  same  status  and  identity  in  the  hands 
of  the  transferee  as  it  had  in  the  hands 
of  the  transferor.  See  paragraph  (c)  of 
§1.614-6  if  the  transferor  has  made  a 
binding  election  to  treat  a  separate  min¬ 
eral  interest  as  a  separate  property,  to 
treat  a  separate  mineral  interest  as  more 
than  one  property  under  section  614(c), 
or  to  treat  two  or  more  separate  mineral 
interests  as  an  aggregated  property 
under  section  614  (b) ,  (c) ,  or  (e) . 

(5)  The  provisions  of  this  paragraph 
may  be  illustrated  by  the  following  ex¬ 
amples: 

trample  (I) .  A  taxpayer  owns  one  tract  of 
land  under  which  lie  three  separate  and  dis¬ 
tinct  seams  of  coal.  Therefore,  the  taxpayer 


if  each  tract  of  land  contains  part  of  the  same 
mineral  deposit,  the  taxpayer  owns  eight 
separate  mineral  interests  each  of  which 
constitutes  a  separate  property. 

Example  (3).  A  taxpayer  owns  a  tract  of 
land  under  which  lies  one  mineral  deposit. 
The  taxpayer  operates  a  well  on  part  of  the 
tract  and  leases  to  another  operator  the 
mineral  rights  in  the  remainder  retaining  a 
royalty  interest  therein.  The  taxpayer  there¬ 
after  owns  two  separate  mineral  interests 
each  of  which  constitutes  a  separate  property. 

Example  (4).  In  1954,  a  taxpayer  acquires 
from  a  single  owner,  in  a  single  deed,  three 
noncontiguous  tracts  of  mineral  land  for 
a  single  consideration.  Even  if  each  tract 
contains  part  of  the  same  mineral  deposit, 
the  taxpayer  owns  three  separate  mineral  in¬ 
terests  each  of  which  constitutes  a  separate 
property. 

Example  (5).  In  1954,  taxpayer  A  simul¬ 
taneously  acquires  in  fee  two  contiguous 
tracts  of  mineral  land  from  two  separate 
owners.  The  same  mineral  deposit  underlies 
both  tracts.  Thereafter,  taxpayer  A  owns 
two  separate  mineral  interests  each  of  which 
constitutes  a  separate  property. 

Example  (6).  Assume  that  in  1955,  tax¬ 
payer  A,  in  example  (5),  leases  the  two  con¬ 
tiguous  tracts  of  mineral  land  that  he 
acquired  in  1954  to  taxpayer  B  by  means  of  a 
single  lease.  Thereafter,  taxpayer  B  owns 
one  mineral  interest  which  constitutes  a 
separate  property  for  such  time  as  the  lease 
continues  in  existence. 

Example  (7).  Assume  that  in  1955,  tax¬ 
payer  A,  in  example  (5),  sells  at  the  same 
time  all  the  mineral  land  he  acquired  in  1954 
to  taxpayer  B.  Thereafter,  taxpayer  B  owns 
one  mineral  interest  which  constitutes  a 
separate  property.  If  taxpayer  B  acquires  the 
mineral  land  in  a  transaction  in  which  the 
basis  of  such  mineral  land  in  his  hands  is 
determined  by  reference  to  the  basis  of  such 
mineral  land  in  the  hands  of  taxpayer  A, 
then  taxpayer  B  owns  two  separate  mineral 
interests  each  of  which  constitutes  a  separate 
property. 

Example  (8).  In  1954,  taxpayer  A  simul¬ 
taneously  acquires  two  contiguous  leasehold 
Interests  from  two  separate  owners.  The 
same  mineral  deposit  underlies  both  tracts. 
Thereafter,  taxpayer  A  owns  two  separate 
mineral  interests  each  of  which  constitutes 
a  separate  property. 

Example^S).  In  1955,  taxpayer  A,  in  ex¬ 
ample  (8),  simultaneously  assigns  the  two 
leases  to  taxpayer  B.  Thereafter,  taxpayer 
B  owns  two  separate  mineral  interests  each 
of  which  constitutes  a  separate  property. 

(b)  Separation  of  interests  treated  as 
“single  property”  under  prior  regula¬ 
tions.  Each  separate  mineral  interest 
which,  in  accordance  with  paragraph 
(a)  of  this  section,  is  a  separate  property 
shall  be  so  treated,  notwithstanding  the 
fact  that  the  taxpayer  under  paragraph 
(i)  of  §  39.23(m)-l  of  Regulations  118 
(26  CPR  (1939)  39.23(m)-l(i))  and  cor¬ 
responding  provisions  of  prior  regula¬ 
tions  may  have  treated  more  than  one  of 
such  interests  as  a  “single  property.” 
'The  basis  of  each  such  separate  property 
must  be  established  by  a  reasonable 
method.  See,  however,  section  614  (b), 
(c),  (d).  and  (e)  and  §§  1.614-2,  1.614-3, 
1.614-4,  and  1.614-5  for  special  rules  re¬ 
lating  to  the  treatment  of  two  or  more 
separate  mineral  interests  as  a  single 
property. 

(c)  Treatment  of  a  waste  bank  or 
residue.  A  waste  bank  or  residue  of 


if  the  owner  of  such  waste  bank  or  resi¬ 
due  has  disposed  of  the  deposit  from 
which  the  waste  bank  or  residue  was 
accumulated,  or  if  the  waste  bank  or 
residue  cannot  practicably  be  attributed, 
to  a  particular  deposit  of  the  owner,  the 
waste  bank  or  residue  will  be  regarded 
as  a  separate  deposit. 

§  1.614—2  Election  to  aggregate  separate 
operating  mineral  interests  under 
.‘•eclion  614(b). 

(a)  General  rule.  A  taxpayer  who 
owns  two  or  more  separate  operating 
mineral  interests,  which  constitute  part 
or  all  of  an  operating  unit,  may  elect 
under  section  614(b)  and  this  section  to 
form  one  aggregation  of  any  two  or  more 
of  such  operating  mineral  interests  and 
to  treat  such  aggregation  as  one  prop¬ 
erty.  An>  operating  mineral  interest 
which  the  taxpayer  does  not  elect  to  in¬ 
clude  within  the  aggregation  within 
the  time  prescribed  in  paragraph 
(d)  of  this  section  shall  be  treated 
as  a  separate  property.  'The  ag¬ 
gregation  of  separate  properties  which 
results  from  exercising  the  election  shall 
be  considered  as  one  property  for  all  pur¬ 
poses  of  subtitle  A  of  the'  Internal  Rev¬ 
enue  Code  of  1954.  The  preceding  sen¬ 
tence  does  not  preclude  the  use  of  more 
than  one  account  under  a  single  method 
of  computing  depreciation  or  the  use  of 
more  than  one  method  of  computing  de¬ 
preciation  under  section  167,  if  other¬ 
wise  proper.  Any  reasonable  and  con¬ 
sistently  applied  method  or  methods  of 
computing  depreciation  of  the  improve¬ 
ments  made  with  respect' to  the  separate 
properties  aggregated  may  be  continued 
in  accordance  with  section  167  and  the 
regulations  thereunder.  Operating  in¬ 
terests  in  different  minerals  which  com¬ 
prise  part  or  all  of  the  same  operating 
imit  may  be  included  in  the  aggregation. 
It  is  not  necessary  for  purposes  of  the 
aggregation  that  the  separate  operating 
mineral  interests  be  included  in  a  single 
tract  or  parcel  of  land  or  in  contiguous 
tracts  or  parcels  of  land  so  long  as  such 
interests  are  a  part  of  the  same  operat- 
■  ing  unit.  Under  section  614(b),  a  tax¬ 
payer  cannot  elect  to  form  more  than 
one  aggregation  of  separate  operating 
mineral  interests  within  one  operating 
unit.  For  definitions  of  “operating  min¬ 
eral  interest”  and  “operating  unit”  see 
respectively  paragraphs  (b)  and  (c)  of 
this  section. 

(b)  Operating  mineral  interest  de¬ 
fined.  The  term  “operating  mineral  in¬ 
terest”  means  a  separate  mineral  inter¬ 
est  as  described  in  section  614(a),  in 
respect  of  which  the  costs  of  production 
are  required  to  be  taken  into  account 
by  the  taxpayer  for  purposes  of  comput¬ 
ing  the  limitation  of  50  percent  of  the 
taxable  income  from  the  property  in 
determining  the  deduction  for  percent¬ 
age  depletion  computed  under  section 
613,  or  such  costs  would  be  so  required 
to  be  taken  into  account  if  the  mine, 
well,  or  other  natural  deposit  were  in 
the  production  stage.  The  term  does 
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not  include  royalty  interests  or  similar 
interests,  such  as  production  pasonents 
or  net  profits  interests.  For  the  purpose 
of  determining  whether  a  mineral  inter¬ 
est  is  an  operating  mineral  interest, 
“costs  of  production”  do  not  include  in¬ 
tangible  drilling  and  development  costs, 
exploration  expenditures  under  section 
615,  or  development  expenditures  under 
section  616.  Taxes,  such  as  production 
taxes,  payable  by  holders  of  nonoperat¬ 
ing  interests  are  not  considered  costs  of 
production  for  this  purpose.  A  taxpayer 
may  not  aggregate  operating  mineral  in¬ 
terests  and  nonoperating  mineral  inter¬ 
ests  such  as  royalty  interests. 

(c)  Operating  unit  defined.  (1)  The 
term  “operating  unit”  refers  to  the  op¬ 
erating  mineral  interests  which  are 
operated  together  for  the  purpose  of  pro¬ 
ducing  minerals.  An  “operating  unit” 
of  a  particular  taxpayer  must  be  deter¬ 
mined  on  the  basis  of  his  own  operations. 
It  is  recognized  that  operating  units  may 
not  be  uniform  in  the  various  natural, 
resources  industries  or  in  any  one  of  the 
natural  resources  industries,  such  as 
coal,  oil  and  gas,  and  the  like.  As  to 
a  particular  taxpayer,  business  reasons 
may  require  the  formation  of  operating 
units  that  vary  in  size  and  content.  The 
term  “operating  unit”  refers  to  a  pro¬ 
ducing  unit,  and  not  to  an  administra¬ 
tive  or  sales  organization.  Among  the 
factors  which  indicate  that  mineral  in¬ 
terests  are  operated  together  as  a  unit 
are — 

(1)  Common  field  or  operating  per¬ 
sonnel, 

(ii)  Common  supply  and  maintenance 
facilities, 

(lii)  Common  processing  or  treat¬ 
ment  plants,  and 

(iv)  Common  storage  facilities. 

However,  operating  mineral  interests 
which  are  geographically  widespread 
may  not  be  treated  as  parts  of  Uie  same 
operating  unit  merely  because  a  single 
set  of  accounting  records,  a  single  ex¬ 
ecutive  organization,  or  a  single  sales 
force  is  maintained  by  the  taxpayer  with 
respect  to  such  interests,  or  merely  be¬ 
cause  the  products  of  such  interests  are 
processed  at  the  same  treatment  plant. 

(2)  If  aggregated,  an  undeveloped 
operating  mineral  interest  shall  be  aggre¬ 
gated  only  with  those  interests  with 
which  it  will  be  operated  as  a  unit  when 
it  reaches  the  production  stage. 

(3)  While  a  taxpayer  may  operate  an 
operating  mineral  interest  through  an 
agent,  a  coowner  may  aggregate  only 
his  operating  mineral  interests  that  are 
actually  operated  as  a  unit.  For  ex¬ 
ample,  if  A  owned  and  actually  operated 
the  entire  working  interest  in  lease  X 
and  also  owned  an  undivided  fraction  of 
lease  Y  in  which  B  owned  the  remain¬ 
ing  interest  and  which  B  actually  op¬ 
erated  as  a  unit  with  lease  Z,  A  may 
not  aggregate  his  interest  in  lease  X 
with  his  undivided  interest  in  lease  Y, 
since  they  are  not  actually  operated  as 
a  unit. 

(4)  The  determination  of  the  tax¬ 
payer  as  to  what  constitutes  an  operat¬ 
ing  unit  is  to  be  accepted  unless  there 
is  a  clear  and  convincing  basis  for  a 
change  in  such  determination. 


RULES  AND  REGULATIONS 

(d)  Manner  and  scope  of  election — 
(1)  Election;  when  made,  (i)  Except 
as  provided  in  subparagraph  (2)  (ii)  of 
this  paragraph,  the  election  under  sec¬ 
tion  614(b)  and  paragraph  (a)  of  this 
section  to  treat  an  operating  mineral 
interest  as  part  of  an  aggregation  shall 
be  made  not  later  than  the  time  pre¬ 
scribed  by  law  for  filing  the  taxpayer’s 
income  tax  return  (including  extensions 
thereof) ,  for  whichever  of  the  following 
taxable  years  is  the  later: 

(a)  The  first  taxable  year  beginning 
after  December  31,  1953,  and  ending 
after  August  16,  1954,  or 

(b)  The  first  taxable  year  in  which 
any  expenditure  for  exploration,  devel¬ 
opment,  or  operation  in  respect  of  the 
separate  operating  mineral  interest  is 
made  by  the  taxpayer  after  the  acquisi¬ 
tion  of  such  interest. 

See,  however,  paragraph  (c)  of  §  1.614-6 
as  to  the  binding  effect  of  an  election 
where  the  basis  of  a  separate  operating 
mineral  interest  in  th®  hands  of  the  tax¬ 
payer  is  determined  by  reference  to  the 
basis  in  the  hands  of  a  transferor.  The 
election  under  section  614(b)  may  not  be 
made  with  respect  to  any  taxable  year 
beginning  after  December  31,  1957,  ex¬ 
cept  in  the  case  of  oil  and  gas  wells.  See 
paragraph  (e)  of  this  section  for  rules 
with  respect  to  the  termination  of  the 
election  under  section  614(b)  except  in 
the  case  of  oil  and  gas  wells.  If  an  ex¬ 
penditure  has  been  made  in  respect  of  a 
separate  operating  mineral  interest,  it  is 
immaterial  whether  or  not  any  proven 
deposit  has  been  discovered  with  respect 
to  such  interest  when  such  expenditure 
has  been  made.  'The  provisions  "of  this 
subdivision  may  be  illustrated  by  the  fol¬ 
lowing  example: 

Example.  Taxpayer  A  Is  producing  from 
an  oil  and  gas  horizon  and  in  1958  he  drills 
for  the  purpose  of  locating  a  deeper  horizon 
which  wlU  be  operated  In  the  same  operating 
unit  as  the  upper  producing  horizon.  At  the 
end  of  the  taxable  year  1958  he  has  expended 
(50,000  drilling  for  the  purpose  of  locating 
a  deeper  horizon  although  at  such  time 
there  Is  no  assurance  that  such  a  horizon 
will  be  found.  If  taxpayer  A  desires  to  ag¬ 
gregate  the  deeper  horizon.  If  found,  with 
the  upper  horizon  under  section  614(b),. he 
must  elect  to  do  so  In  his  return  for  1958. 
If  the  election  to  aggregate  the  upper  and 
lower  horizons  as  one  property  Is  made,  the 
drilling  expenditures  with  respect  to  the 
prospective  lower  horizon  must  be  taken 
Into  account  along  with  the  Income  and 
expenses  with  respect  to  the  upper  produc¬ 
ing  horizon  In  computing  the  depletion  al¬ 
lowance  on  the  aggregated  property. 

However,  where  expenditures  for  devel¬ 
opment  of,  or  production  from,  a  partic¬ 
ular  mineral  deposit  result  in  the  discov¬ 
ery  of  another  mineral  deposit,  the  elec¬ 
tion  with  respect  to  such  other  deposit 
shall  be  made  for  the  taxable  year  in 
which  it  is  discovered  and  not  for  the 
taxable  year  in  which  the  expenditures 
were  first  made  which  result^  in  such 
discovery. 

(ii)  Except  in  the  case  of  oil  and  gas 
wells,  if  a  taxpayer  fails  to  make  an  elec¬ 
tion  under  section  614(b)  to  aggregate 
a  particular  operating. mineral  interest 
on  or  before  the  time  prescribed  for  the 
making  of  such  election,  such  interest 
will  be  treated  as  if  an  election  had  been 
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made  under  section  614(b)  to  treat  it 
a  separate  property  and  it  cannot  be  in* 
eluded  in  any  aggregation  within  Si 
operating  unit  of  which  it  is  a  part  unS 
the  taxpayer  obtains  the  consent 
Commissioner.  However,  where  the  tu 
payer  owns  more  than  one  propeti 
within  an  operating  unit,  but  has  el^ 
to  treat  such  properties  separately  and 
one  or  more  additional  operating  min. 
eral  interests  are  subsequently  acquired 
any  one  or  more  of  the  latter  may^ 
aggregated  with  one  of  the  existing  sep- 
arate  properties  within  the  operating 
unit  but  not  with  more  than  one  of  t^ 
since  they  cannot  be  validly  aggregated 
with  each  other. 

(iii)  In  the  case  of  oil  and  gas  wells 
if  the  taxpayer  fails  to  make  an  election 
under  section  614(b)  with  respect  to  i 
particular  operating  mineral  inter^  on 
or  before  the  time  prescribed  for  the 
making  of  such  election,  the  taxpayer 
shall  be  deemed  to  have  treated  such  in- 
terest  under  the  provisions  of  section  814 
(d).  See  section  614(d)  and  §1.614-4. 

(iv)  For  purposes  of  section  614(b), 
the  acquisition  of  an  option  to  acquire 
an  economic  interest  in  minerals  in  place 
does  not  constitute  the  acqiiisition  of  a 
mineral  interest.  Thus,  a  taxpayer  who 
makes  expenditures  for  the  exploration 
of  minerals  on  a  particular  tract  undo 
an  option  to  acquire  an  economic  inter¬ 
est  in  minerals  in  place  is  not  requ^ 
to  make  an  election  with  respect  to  such 
interest  at  that  time.  Furthermore,  the 
election  need  not  be  made  in  the  taxable 
year  in  which  payments  are  made  for 
the  acquisition  of  a  lease,  such  as  &e 
payment  of  a  bonus,  unless  exploratory, 
development,  or  operation  expenditora 
are  made  thereafter  with  respect  to  the 
property  in  that  year. 

(2)  Election;  how  made,  (i)  'The  elec¬ 
tion  imder  section  614(b)  must  be  made 
by  a  statement  attached  to  the  income 
tax  return  of  the  taxpayer  for  the  first 
taxable  year  for  which  the  election  is 
made.  This  statement  shall  indicate 
that  the  taxpayer  is  making  an  aggre¬ 
gation  of  separate  operating  mineral 
interests  within  an  operating  unit  under 
section  614(b)  and  shall  contain  a  de¬ 
scription  of  the  aggregation  and  describe 
the  operating  mineral  interests  within 
the  operating  unit  which  are  to  be 
treated  as  separate  properties  apart  from 
the  aggregation.  A  general  description, 
accompanied  by  maps  appropriatdy 
marked,  which  accurately  circuinscribei 
the  scope  of  the  aggregation  and  identi¬ 
fies  the  properties  which  are  to  be  treated 
separately  will  be  sufficient.  The  state¬ 
ment  shall  also  contain  a  description  of 
the  operating  unit  in  sufficient  detail  to 
show  that  the  aggregated  operating  min¬ 
eral  interests  are  properly  within  a  single 
operating  unit.  See  paragraph '  (c)  of 
this  section.  The  taxpayer  shall  main¬ 
tain  adequate  records  and  maps  in  sup¬ 
port  of  the  above  information.  In  the 
event  expenditures  are  first  made  on  an 
operating  mineral  interest  within  an  op¬ 
erating  unit  after  an  election  with  re¬ 
spect  to  the  aggregation  of  Interests  in 
that  operating  unit  has  been  made,  the 
taxpayer  shall  furnish  only  information 
describing  such  operating  mineral  inter¬ 
est,  its  location  in  the  operating  imit,  and 
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tbether  it  is  to  be  included  within  the 

**S^a^ihe  taxpayer  made  or  did  not 
«ke  the  election  under  section  614(b) 
Sth  respect  to  a  particular  operating 
Sneral  interest  and  the  last  day  pre- 
Sifed  by  law  for  filing  the  return  (in- 
mding  extensions  of  time  therefor)  on 
which  the  election  was  required  to  be 
Jade  falls  on  or  before  the  first  day  of 
STflrst  month  which  begins  more  than 
M  days  after  the  regulations  under  sec¬ 
tion  614  are  published  in  the  Federal 
rigister  as  a  Treasury  decision,  consent 
ubereby  given  to  the  taxpayer  to  make 
or  change  the  election  not  later  than 
the  first  day  of  such  first  month.  Any 
guch  election  or  change  of  such  election 
jjiall  be  effective  with  respect  to  the 
earliest  taxable  year  to  which  the  elec¬ 
tion  is  applicable  in  respect  of  which 
ggsessment  of  a  deficiency  or  credit  or 
of  an  overpayment,  as  the  case 
may  be,  resulting  from  such  election  or 
change  is  not  prevented  by  any  law  or 
rule  of  law  on  the  date  such  election  or 
change  is  made.  An  election  or  change 
of  election  made  pursuant  to  this  sub¬ 
division  shall  be  binding  upon  the  tax¬ 
payer  for  the  first  taxable  year  for  which 
It  is  effective  and  for  all  subsequent  tax¬ 
able  years  unless  consent  to  a  different 
treatment  is  obtained  from  the  Commis¬ 
sioner.  (See,  however,  paragraph  (e) 
of  this  section  for  rules  relating  to  the 
termination  and  nonapplicability  of  the 
dection  under  section  614(b)  except  in 
the  case  of  oil  and  gas  wells.)  Such 
election  or  change  shall  be  made  in  the 
form  of  a  statement  setting  forth  the 
nature  of  the  election  or  change,  includ¬ 
ing  information  substantially  the  same 
as  tiiat  required  by  subdivision  (i)  of 
this  subparagraph,  and  shall  be  accom¬ 
panied  by  an  amended  return  or  returns 
if  necessary  or,  if  appropriate,  a  claim 
for  refund  or  credit.  The  appropriate 
documents  must  be  filed  on  or  before  the 
first  day  of  such  first  month  with  the 
distTict  director  for  the  district  in  which 
the  original  return  was  filed. 

(3)  Election;  when  effective.  If  a  tax¬ 
payer  has  elected  to  aggregate  an  oper¬ 
ating  mineral  interest,  the  date  on  which 
the  aggregation  becomes  effective  is  the 
earliest  date  within  the  taxable  year 
affected,  on  which  the  taxpayer  incurred 
any  expenditure  for  exploration,  devel- 
oi»nent,  or  operation  of  such  interest. 
The  application  of  this  rule  may  be  illus- 
.  trated  by  the  following  examples: 

Example  {!).  In  1963,  a  taxpayer  owned 
and  operated  mineral  interests  Nos.  1,  2, 
and  3.  All  three  interests  form  one  oper¬ 
ating  unit.  The  taxpayer,  who  files  his  re¬ 
turn  on  a  calendar  year  basis,  continued  to 
own  and  operate  these  interests  during  the 
year  1954,  and  in  his  return  for  that  year, 
filed  on  April  15,  1955,  elected  to  aggregate 
these  three  Interests.  As  the  result  of  this 
election,  the  aggregation  was  effective  for  all 
purposes  of  subtitle  A  of  the  Internal  Rev¬ 
enue  Code  of  1954  as  of  January  1,  1954. 

Example  (2).  Assume  that,  on  March  1, 
1965,  the  taxpayer  described  in  example  (1) 
acquired  operating  mineral  interest  No.  4 
which  was  also  a  part  of  the  operating  unit 
composed  of  operating  mineral  Interests  Nos. 
1,  2,  and  3,  that  he  made  his  first  expendi- 
hue  for  exploration  with  respect  to  operating 
mineral  interest  No.  4  on  September  1,  1956, 
“»d  that,  in  his  return  filed  on  April  16, 


1956,  he  elected  to  aggregate  operating  min¬ 
eral  interest  No.  4  with  the  aggregation  con¬ 
sisting  of  Nos.  1,  2,  and  3.  As  the 'result  of 
that  election,  operating  mineral  interest  No. 

4  became  a  part  of  the  aggregation  for  all 
purposes  of  subtitle  A  of  the  Internal  Rev¬ 
enue  Code  of  1954  on  September  1,  1955. 

(4)  Election;  binding  effect.  A  valid 
election  made  under  section  614(b)  and 
this  section  shall  be  binding  upon  the 
taxpayer  for  the  taxable  year  for  which 
made  and  all  subsequent  taxable  years 
unless  consent  to  make  a  change  is  ob¬ 
tained  from  the  Commissioner.  How¬ 
ever,  see  paragraph  (e)  of  this  section 
for  rules  with  respect  to  the  termination 
of  the  election  under  section  614(b)  ex¬ 
cept  in  the  case  of  oil  and  gas  wells.  For 
rules  relating  to  the  binding  effect  of 
an  election  where  the  basis  of  a  separate 
or  an  aggregated  property  in  the  hands 
of  the  transferee  is  determined  by  refer¬ 
ence  to  the  basis  in  the  hands  of  the 
transferor,  see  paragraph  (c)  of  §  1.- 
614-6.  A  taxpayer  can  neither  include 
within  the  aggregation  a  separate  oper¬ 
ating  mineral  interest  which  he  had  pre¬ 
viously  elected  to  treat  separately,  nor 
exclude  from  the  aggregation  a  separate 
operating  mineral  Interest  previously  in¬ 
cluded  therein  unless  consent  to  do  so 
is  obtained  from  the  Commissioner.  A 
change  in  tax  consequences  alone  is  not 
sufficient  to  obtain  consent  to  change  the 
treatment  of  an  operating  mineral,  in¬ 
terest.  However,  consent  may  be  appro¬ 
priate  where,  for  example,  there  has  been 
a  substantial  change  in  the  taxpayer’s 
operations  so  that  a  major  part  of  an 
aggregation  becomes  a  part  of  another 
operating  unit.  Applications  for  consent 
shall  be  made  in  writing  to  the  Com¬ 
missioner  of  Internal  Revenue,  Washing¬ 
ton  25,  D.C.  The  application  must  be 
accompanied  by  a  statement  indicating 
the  reason  or  reasons  for  the  chaise  and 
furnishing  the  information  required  un¬ 
der  subdivision  (i)  of  subparagraph  (2) 
of  this  paragraph,  unless  such  infor¬ 
mation  has  been  previously  filed  and  is 
current. 

(5)  Invalid  aggregations — (i)  In  gen¬ 
eral.  In  addition  to  aggregations  which 
are  invalid  under  section  614(b)  because 
of  the  failure  to  make  timely  elections, 
aggregations  may  be  invalid  under  such 
section  in  situations  which  may  be 
divided  into  two  general  categories.  The 
first  category  involves  basic  aggregations 
which  were  timely  but  otherwise  initially 
invalid.  The  second  category  involves 
invalid  additions  of  operating  mineral 
interests  to  basic  aggregations  which  ad- ' 
ditions  became  subject  to  the  election  in 
years  subsequent  to  the  year  in  which 
the  initial  basic  aggregation  or  aggrega¬ 
tions  were  formed. 

(ii)  Invalid  basic  aggregations.  The 
term  “invalid  basic  aggregations”  refers 
to  those  aggregations  which  are  initially 
invalid.  Generally,  such  basic  aggrega¬ 
tions  will  be  invalid  because  more  than 
one  aggregation  has  been  formed  within 
an  operating  unit  or  because  operating 
mineral  interests  in  two  or  more  oper¬ 
ating  units  have  been  improperly  ag¬ 
gregated.  For  any  year  in  which  an 
invalid  basic  aggregation  exists,  each 
operating  mineral  interest  included  in 
such  aggregation  shall  be  treated  for  all 
purposes  as  a  separate  property  unless 


consent  is  obtained  from  the  Commis¬ 
sioner  to  treat  any  such  interest  in  a 
different  manner.  Consent  will  be 
granted  in  appropriate  cases  as,  for  ex¬ 
ample,  where  the  taxpayer  demon¬ 
strates  that  he  inadvertently  formed  an 
invalid  basic  aggregation.  The  provi¬ 
sions  of  this  subdivision  may  be  illus¬ 
trated  by  the  following  examples: 

Example  (1).  In  1963,  taxpayer  A  owned 
six  operating  mineral  Interests,  designated 
No.  1  through  No.  6,  and  he  continued  to 
own  and  operate  such  Interests  during  1954. 
He  acquired  no  other  operating  mineral  in¬ 
terests  during  such  year.  All  six  of  these 
operating  mineral  interests  form  one  oper¬ 
ating  unit.  Assume  that  A  elected  \mder 
section  614(b)  to  aggregate  operating  min¬ 
eral  interests  Nos.  1  through  3  Into  one  ag¬ 
gregation  and  Nos.  4  through  6  Into  another 
aggregation.  Since  A  has  formed  two  ag¬ 
gregations  In  one  operating  unit,  they  are 
Invalid  basic  aggregations.  Therefore,  in- 
teres(;s  Nos.  1  through  6  must  be  treated  as 
separate  properties  for  1954  and  aU  subse¬ 
quent  taxable  years  unless  consent  Is  ob¬ 
tained  from  the  Commlsloner  to  treat  any 
of  such  Interests  In  a  different  manner. 

Example  (2) .  Assume  the  same  facts  as  In 
example  (1)  and  assume  also  that,  in  his  re¬ 
turn  for  1954,'A  correctly  elected  to  aggregate 
all  six  operating  mineral  Interests  Into  one 
aggregation  under  section  614(b).  Assume 
further  that  all  these  operating  mineral  In¬ 
terests  continued  to  be  In  one  operating  unit 
for  the  years  1954,  1965,  and  1956  but  that, 
because  of  changes  In  the  facts  and  circum¬ 
stances  of  A’s  operations.  In  1957  operating 
mineral  interests  Nos.  1,  2,  and  3  became  a 
part  of  one  operating  unit  and  Nos.  4,  5,  and 
6  became  a  part  of  another  operating  unit. 
Nothwlthstanding  the  change  in  operations, 
the  election  made  by  A  shall  continue  to  be 
binding  unless  consent  to  change  such  elec¬ 
tion  Is  obtained  from  the  Commissioner. 

(iii)  InvaUd  additions.  TTie  term 
“additions”  ^fers  to  the  additions  Uiat 
a  taxpayer  makes  by  electing  to  aggre¬ 
gate  an  operating  mineral  interest  with 
an  aggregation  formed  in  a  previous  year. 
Such  additions  will  be  invalid  where  the 
taxpayer  either  elected  to  aggregate  an 
operating  mineral  interest  with  an  in¬ 
valid  basic  aggregation  or  elected  to  ag¬ 
gregate  an  operating  mineral  interest 
which  is  part  of  one  operating  qnit  with 
an  aggregation  of  operating  mineral 
interests  which  is  a  part  of  another 
operating  unit.  An  operating  mineral 
interest  which  is  invalidly  added  to  either 
a  valid  basic  aggregation  or  to  an  invalid 
basic  aggregation  shall  be  considered  as 
a  separate  property  unless  consent  is 
obtained  from  the  Commissioner  to  treat 
such  interest  in  a  different  manner.  The 
following  are  examples  of  invalid  addi¬ 
tions: 

Example  (1).  In  1953,  taxpayer  A  owned 
six  operating  mineral  Interests  designated 
No.  1  through  No.  6  and  he  continued  to  own 
and  operate  such  interests  diuing  1954.  He 
acquired  no  other  operating  mineral  Interests 
dmlng  that  year.  Nos.  1  through  3  formed 
one  operating  unit  and  Hos.  4  through  6 
formed  another  operating  unit.  In  his  re¬ 
turn  for  1954,  A  Incorrectly  elected  to  aggre¬ 
gate  all  six  operating  mineral  Interests  Into 
one  aggregation  under  section.  614(b).  In 
1955.  A  acquired  and  commenced  develop¬ 
ment  of  operating  mineral  Interest  No.  7 
which  is  correctly  a  part  of  the  operating 
unit  of  which  operating  mineral  Interests 
Nos.  1,  2,  and  3  are  a  part.  A  elected  under 
section  614(b),  for  the  year  1955,  to  aggre¬ 
gate  operating  mineral  Interest  No.  7  with 
the  invalid  basic  aggregation  composed  of 
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Nos.  1  through  6.  Since  operating  mineral 
Interest  No.  7  was  aggregated  with  an  invalid 
basic  aggregation,  it  is  an  invalid  addition 
and  must  be  treated  as  a  separate  property 
unless  consent  is  obtained  from  the  Commis¬ 
sioner  to  treat  it  in  a  different  manner. 

Example  (2).  In  1953,  taxpayer  A  owned 
nine  operating  mineral  interests  designated 
No.  1  through  No.  9.  D\u1ng  1954,  he  con¬ 
tinued  to  own  and  operate  such  interests 
and  acquired  no  other  operating  mineral  in¬ 
terest.  Interests  No.  1  through  No.  3  form 
one  operating  unit.  Nos.  4  through  6  form 
another  operating  unit,  and  Nos.  7  through  9 
form  a  third  operating  unit.  For  the  year 
1954,  A  elected  under  section  614(b)  to  ag¬ 
gregate  operating  mineral  interests  Nos.  1, 
2,  3,  and  4  into  one  aggregation,  to  treat  Nos. 
5  and  6  as  separate  properties,  and  to  ag¬ 
gregate  Nos.  7,  8,  and  9  into  another  aggre¬ 
gation.  Assume  that  in  1955  A  acquired  and 
commenced  development  of  operating  min¬ 
eral  Interest  No.  10  which  was  a  part  of  the 
operating  unit  composed  of  Nos.  1,  2,  and  3. 
Assume  further  that  he  rfbcted  under  sec¬ 
tion  614(b)  to  aggregate  No.  10  with  the  ag¬ 
gregation  composed  of  Nos.  7,  8,  and  9.  This 
would  be  an  invalid  addition  to  a  valid  basic 
aggregation  since  operating  mineral  interest 
No.  10  was  not  properly  a  part  of  the  operat¬ 
ing  unit  formed  by  Nos.  7,  8,  and  9.  There¬ 
fore,  interest  No.  10  must  be  treated  as  a 
separate  property  for  1955  and  all  subsequent 
taxable  years  unless  consent  is  obtained 
from  the  Commissioner  to  treat  it  in  a  dif¬ 
ferent  manner.  However,  the  valid  basic 
aggregation  composed  of  interests  Nos.  7 
throiigh  9  is  not  affected  by  the  invalid  ad¬ 
dition  of  interest  No,  10. 

Example  (3).  Assume  the  same  facts  as 
In  example  (2)  except  that  A  elected  under 
section  614(b)  in  1955  to  aggregate  No.  10 
with  the  aggregation  of  Nos.  1  through  4. 
This  would  also  be  an  invalid  addition  be¬ 
cause  the  aggregation  composed  of  Nos.  1 
through  4  is  an  invalid  basic  aggregation 
since  operating  mineral  interest  No.  4  is  not 
a  part  of  the  operating  unU  consisting  of 
Nos.  1,  2,  antr  3.  Therefore,  Interest  No.  10 
must  be  treated  as  a  separate  property  for 
1955  and  all  subsequent  taxable  years  unless 
consent  obtained  from  the  Commissioner 
to  treat  such  Interest  in  a  different  manner. 

(e)  Termination  of  election — (1)  Tax- 
dble  years  beginning  after  December  31, 
1957.  Except  in  the  case  of  oil  and  gas 
wells,  the  election  provided  for  under  sec¬ 
tion  614(b)  and  paragraph  (a)  of  this 
section  to  form  an  aggregation  of  sep¬ 
arate  operating  mineral  interests  shall 
not  apply  with  respect  to  any  taxable 
year  beginning  after  December  31,  1957. 
Thus,  if  a  taxpayer  makes  a  binding 
election  imder  section  614(b)  to  form  an 
aggregation  of  separate  operating  min¬ 
eral  interests  within  an  operating  unit 
for  taxable  years  beginning  before  Janu¬ 
ary  1, 1958,  he  must  make  a  new  election 
for  the  first  taxable  year  beginning  after 
December  31,  1957,  under  section  614(c) 
within  the  time  prescribed  in  §  1.614-3  if 
he  wishes  to  aggregate  any  separate  op¬ 
erating  mineral  interests  within  such 
operating  unit.  A  new  election  must  be 
made  under  section  614(c)  notwith¬ 
standing  the  fact  that  the  aggregation 
formed  imder  section  614(b)  would  con¬ 
stitute  a  valid  aggregation  under  sec¬ 
tion  614(c).  Failure  to  make  such  an 
election  within  the  time  prescribed  shall 
constitute  an  election  to  treat  each  sep¬ 
arate  operating  mineral  interest  within 
the  operating  unit  as  a  separate  prop¬ 
erty  for  taxable  years  beginning  after 
December  31,  1957. 


(2)  Taxable  years  beginning  prior  to 
January  1,  1958.  An  election  made  un¬ 
der  section  614(b)  and  paragraph  (a)  of 
this  section  to  foim  an  aggregation  of 
separate  operating  mineral  interests 
within  a  particular  operating  unit  shall 
not  apply  with  respect  to  any  taxable 
year  beginning  prior  to  January  1,  1958, 
for  which  the  taxpayer  makes  an  elec¬ 
tion  under  section  614(c)(3)(B)  and 
paragraph  (f)(2)  of  §1.614-3  which  is 
applicable  to  any  separate  operating 
mineral  interest  within  the  same  operat¬ 
ing  unit.  The  provisions  of  this  sub- 
paragraph  may  be  illustrated  by  the  fol¬ 
lowing  examples: 

Example  {1).  In  1953,  taxpayer  A  owned 
six  separate  operating  mineral  interests, 
designated  No.  1  through  No.  6,  which  he 
operated  as  a  unit.  Operating  mineral  inter¬ 
ests  Nos.  I'through  5  comprise  a  mine,  and 
operating  mineral  interest  No.  6  represents 
one  mineral  deposit  in  a  single  tract  of  land 
which  is  being  extracted  by  means  of  two 
mines.  Taxpayer  A  previously  made  a  bind¬ 
ing  election  under  section  614(b)  to  aggre¬ 
gate  operating  mineral  interests  Nos.  1 
through  5  and  to  treat  operating  mineral 
interest  No.  6  as  a  separate  property.  Under 
section  614(c)  (2)  and  (3)  (B)  taxpayer  A 
makes  an  election  which  is  applicable  for  the 
taxable  year  1954  and  all  subsequent  taxable 
years  to  treat  operating  mineral  interest  No. 
6  as  two  separate  operating  mineral  interests. 
Therefore,  the  previous  election  of  taxpayer  A 
to  aggregate  operating  mineral  interests  Nos. 
1  through  5  under  section  614(b)  does  not 
apply.  Unless  taxpayer  A  also  makes  an 
election  to  aggregate  operating  mineral  inter-' 
ests  Nos.  1  through  5  as  one  property  under 
section  614(c)  (1)  and  (3)  (B)  within  the 
time  prescribed  in  paragraph  (f)  (2)  of 
§  1.614-3,  he  shall  be  deemed  to  have  made 
an  election  to  treat  each  of  such  Interests 
as  a  separate  property  for  1954  and  all  sub¬ 
sequent  taxable  years. 

Example  (2).  In  1953,  taxpayer  B  owned 
six  separate  operating  mineral  interests, 
designated  No.  1  through  No.  6,  which  he 
operated  as  a  unit.  Operating  mineral  In¬ 
terests  Nos.  1  through  3  comprise  a  mine  and 
Nos.  4  through  6  comprise  a  second  mine. 
Taxpayer  B  previously  made  a  binding  elec¬ 
tion  under  section  614(b)  to  aggregate  oper¬ 
ating  mineral  interests  Nos.  1  through  3  and 
to  treat  Nos.  4  through  6  as  separate  proper¬ 
ties.  Under  section  614(c)  (1)  and  (3)  (B) 
taxpayer  B  makes  an  election  which  is  ap¬ 
plicable  for  the  taxable  year  1954  and  all  sub¬ 
sequent  taxable  years  to  aggregate  operating 
mineral  interests  Nos.  4  through  6  as  one 
property.  The  previous  election  of  the  tax¬ 
payer  under  section  614(b)  to  aggregate  op¬ 
erating  mineral  interests  Nos.  1  through  3 
does  not  apply  even  though  such  aggregation 
would  constitute  a  valid  aggregation  If 
formed  under  section  614(c)(1).  Therefore, 
if  taxpayer  B  wishes  to  continue  to  treat 
operating  mineral  interests  Nos.  1  through 
3  as  one  property,  he  must  also  make  ah  elec¬ 
tion  to  do  so  under  section  614(c)  (!)■  and 
(3)(B)  within  the  time  prescribed  in  para¬ 
graph  (f)  (2)  of  §  1.614-3. 

(3)  Bases  of  separate  operating  min¬ 
eral  interests.  If  an  aggregation  formed 
under  section  614(b)  is  terminated  by 
reason  of  the  provisions  of  section 
614(b)(4)(A),  or  is  terminated  under 
section  614(b)  (4)  (B)  for  any  taxable 
year  after  the  first  taxable  year  to  which 
the  election  under  section  614(b)  ap¬ 
plies,  the  bases  of  the  separate  operating 
mineral  interests  included  in  such  ag¬ 
gregation  shall  be  determined  in  ac¬ 
cordance  with  the  rules  contained  in 
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paragraph  (a)(2)  of  §  1.614-6  as  of  fK.  ^ 
first  day  of  the  first  taxable  year  f 
which  the  termination  is  effective  Bn’* 
ever,  if  by  reason  of  the  provi^ini!) 
section  614(b)  (4)  (B) ,  an  election  to  a? 
gregate  under  section  614(b)  does  iw 
apply  for  any  taxable  year  under  S 
1954  Code  for  which  such  election  ^ 
made,  the  bases  of  the  separate  ooe^ 
ing  mineral  interests  included  in 
gregation  formed  under  section  614(bi 
shall  be  determined  without  regards 
the  election  under  section  614(b).  * 

(f)  Alternative  treatment  of  seporal* 
operating  mineral  interests  in  the  coie^ 
oil  and  gas  wells.  For  rules  relating  to 
an  alternative  treatment  of  separate  on. 
erating  mineral  interests  in  the  caae^ 
oil  and  gas  wells,  see  §  1.614-4. 

§  1.614-3  Rules  relating  to  sepai#, 
operating  mineral  interests  in 
case  of  mines. 

(a)  Election  to  aggregate  separate  op. 
erating  mineral  interests — (1)  Genertl 
rule.  Except  in  the  case  of  oil  and  gu 
wells,  a  taxpayer  who  owns  two  or  nunc 
separate  operating  mineral  interests, 
which  constitute  part  or  all  of  t^  same 
operating  unit,  may  elect  under  section 
614(c)  (1)  and  this  paragraph  to  form  an 
aggregation  of  all  such  operating  minanl 
interests  which  comprise  any  one  mine 
or  any  two  or  more  mines  and  to  treat 
such  aggregation  as  one  property.  The 
aggregated  property  which  results  from 
the  exercise  of  such  election  shall  be  con¬ 
sidered  as  one  property  for  all  purposes 
of  subtitle  A  of  the  Internal  Reyenue 
Code  of  1954.  The  preceding  sentaice 
does  not  preclude  the  use  of  more  than 
one  account  under  a  single  method  of 
computing  depreciation  or  ttie  use  d 
more  than  one  method  of  computing  d^ 
preciation  under  section  167,  if  otha- 
wise  proper.  Any  reasonable  and  con¬ 
sistently  applied  method  or  methods  of 
computing  depreciation  of  the  improve¬ 
ments  made  with  respect  to  the  separate 
properties  aggregated  may  be  continued 
in  accordance  with  section  167  and  the 
regulations  thereunder.  It  is  not  nec¬ 
essary  for  purposes  of  the  aggregation 
that  the  separate  operating  mineral  in¬ 
terests  be  included  in  a  single  tract  or 
parcel  of  land  or  in  contiguous  tracts  or 
parcels  of  land  so  long  as  such  interests 
constitute  part  or  all  of  the  same  oper¬ 
ating  unit.  A  taxpayer  may  elect  to 
form  more  than  one  aggregation  of  sep¬ 
arate  operating  mineral  interests  within 
one  operating  unit  so  long  as  each  aggre- . 
gation  consists  of  all  the  separate  oper¬ 
ating  mineral  interests  which  crxnprise 
any  one  mine  or  any  two  or  more  mines. 
Thus,  no  aggregation  may  include  any 
separate  operating  mineral  inter^ 
which  is  a  part  of  a  mine  without  induc¬ 
ing  all  of  the  separate  operating  mineral 
interests  which  comprise  such  mine  in 
the  first  taxable  year  for  which  the  elec¬ 
tion  to  aggregate  is  effective.  Any  sep¬ 
arate  operating  mineral  interest  which 
becomes  a  part  of  such  mine  in  a  sub¬ 
sequent  taxable  year  must  also  be  in¬ 
cluded  in  such  aggregation  as  of  the 
taxable  year  that  such  interest  becomes 
a  part  of  such  mine.  The  taxable  year 
in  which  such  interest  becomes  a  part  of 
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«,ch  mine  shall  be  determined  upon  the 
hflsls  of  the  facts  and  circumstances  of 
JJe^rttfticular  case.  If  a'  taxpayer  faUs 
to  make  an  election  under  this  paragraph 
It  aggregate  a  particular  operating  min- 
ZnX  interest  (other  than  an  interest 
which  becomes  a  part  of  a  mine  with 
aspect  to  which  the  interests  have  been 
Seated  in  a  prior  taxable  year)  on 
“  before  the  last  day  prescribed  for 
■qpHng  such  an  election,  such  interest 
shall  be  treated  as  if  an  election  had  been 
made  to  treat  it  as  a  separate  property. 
A  taxpayer  may  not  aggregate  operat¬ 
ing  mineral  Interests  and  nonoperating 
mineral  interests  such  as  royalty  inter¬ 
ests.  definitions  of  the  terms  "op¬ 
erating  mineral  interest",  "operating 
nnit”,  and  "mine”,  see  respectively  para¬ 
graphs  (c) ,  (d) .  and  (e)  of  this  section. 

(2)  Aggregation  in  subsequent  taxable 
years.  If  the  taxpayer  has  made  an 
dection  under  section  614(c)  (1)  for  a 
particular  taxable  year  with  respect  to 
any  operating  mineral  interest  or  inter¬ 
ests  within  a  particular  operating  unit, 
and  if,  for  a  subsequent  taxable  year,  the 
taxpayer  desires  to  make  an  election  with 
respect  to  an  additional  operating  min¬ 
eral  interest  within  the  same  operating 
unit,  then  whether  or  not  the  taxpayer 
may  elect  to  include  such  additional  in¬ 
terest  in  an  aggregation  or  treat  it  as  a 
separate  property  depends  upon  the  na¬ 
ture  of  such  additional  interest  and  of 
the  tucpayer’s  previous  elections.  If  the 
additional  interest  is  a  part  of  a  mine 
with  respect  to  which  the  other  interests 
have  been  aggregated,  the  additional  in¬ 
terest  must  be  included  in  such  aggrega- 
ti<»i.  If  the  additional  interest  is  a  part 
of  a  mine  with  respect  to  which  the  other 
Interests  have  been  treated  as  separate 
properties,  the  additional  interest  must 
be  treated  as  a  separate  property.  If  the 
additional  interest  is  part  of  a  mine 
which  previously  consisted  of  only  a  sin¬ 
gle  interest  which  has  not  been  aggre¬ 
gated  with  any  other  mine,  such  addi¬ 
tional  interest  may  be  aggregated  or 
treated  as  a  separate  property.  If  the 
additional  interest  is  an  entire  mine, 
it  may,  at  the  election  of  the  taxpayer, 
(i)  be  added  to  any  aggregation  within 
the  same  operating  unit,  (ii)  be  aggre¬ 
gated  with  any  other  single  interest 
which  is  an  entire  mine  provided 
both  interests  are  within  the  same  oper¬ 
ating  unit  even  though  such  single  in¬ 
terest  has  previously  been  treated  as  a 
separate  property,  or  (iii)  be  treated  as 
8  separate  property. 

(b)  Election  to  treat  a  single  operating 
mineral  interest  as  more  than  one  prop¬ 
erty— (l)  General  rule.  Except  in  the 
case  of  oil  and  gas  wells,  a  taxpayer  who 
owns  a  separate  operating  mineral  inter¬ 
est  in  a  mineral  deposit  in  a  single  tract 
or  parcel  of  land  may  elect  imder  section 
814(c)(2)  and  this  paragraph  to  treat 
such  interest  as  two  or  more  separate 
operating  mineral  interests  if  such  min¬ 
eral  deposit  is  being  developed  or  ex¬ 
tracted  by  means  of  two  or  more  mines. 
In  order  for  this  election  to  be  applicable, 
there  must  be  at  least  two  mines  with 
respect  to  each  of  which  an  expenditure 
for  development  or  operation  has  been 
made  by  the  taxpayer.  The  election 
under  section  614(c)  (2)  may  also  be 


made  with  respect  to  a  separate  operat¬ 
ing  mineral  interest  formed  by  a  previous 
election  imder  section  614(c)  (2)  at  such 
time  as  the  mineral  deposit  previously 
allocated  to  such  interest  is  being  de¬ 
veloped  or  extracted  by  means  of  two  or 
more  mines.  If  there  is  more  than  one 
mineral  deposit  in  a  single  tract  or  parcel 
of  land,  an  election  under  section  614 

(c)  (2)  with  respect  to  any  one  of  such 
mineral  deposits  has  no  application  to 
the  other  mineral  deposits.  The  election 
under  section  614(c)  (2)  may  not  be  made 
with  respect  to  an  aggregated  property 
or  with  respect  to  any  operating  mineral 
interest  which  is  a  part  of  any  aggrega¬ 
tion  formed  by  the  taxpayer  unless  the 
taxpayer  obtains  consent  from  the  Com¬ 
missioner.  Such  consent  will  not  be 
granted  where  the  principal  purpose  for 
the  request  to  make  the  election  is  based 
on  tax  consequences.  Application  for 
such  consent  shall  be  made  in  writing  to 
the  Commissioner  of  Internal  Revenue, 
Washington  25,  D.C.  The  application 
must  be  accompanied  by  a  statement 
setting  forth  in  detail  the  reason  or 
reasons  for  the  request  to  exercise  the 
election  with  respect  to  an  aggregated 
property. 

(2)  Allocation  of  mineral  deposit.  If 
the  taxpayer  elects  to  treat  a  separate 
operating  mineral  interest  in  a  mineral 
deposit  in  a  single  tract  or  parcel  of  land 
as  more  than  one  separate  operating 
mineral  interest,  then  all  of  such  min¬ 
eral  deposit  therein  and  all  of  the  portion 
of  the  tract  or  parcel  of  land  allocated 
thereto  must  be  allocated  to  the  newly 
formed  separate  operating  mineral  in¬ 
terests.  A  portion  of  such  mineral  de¬ 
posit  and  such  tract  or  parcel  of  land 
must  be  allocated  to  each  such  newly 
formed  separate  operating  mineral  in¬ 
terest.  There  must  be  at  least  one  mine, 
with  respect  to  which  an  expenditure  for 
development  or  operation  has  been  made 
by  the  taxpayer,  with  respect  to  each 
such  portion.  The  extent  of  the  portion 
to  be  allocated  to  each  newly  formed  sep¬ 
arate  operating  mineral  interest  is  to  be 
determined  upon  the  basis  of  the  facts 
and  circumstances  of  the  particular  case. 

(3)  Bases  of  newly  formed  separate 
operating  mineral  interests.  The  ad¬ 
justed  basis  of  each  of  the  separate 
operating  mineral  interests  formed  by 
the  making  of  the  election  under  section 
614(c)  (2)  shall  be  determined  by  appor¬ 
tioning  the  adjusted  basis  of  the  separate 
operating  mineral  interest  with  respect 
to  which  such  election  was  made  be¬ 
tween  (or  among)  the  newly  formed 
separate  operating  mineral  interests  in 
the  same  proportion  as  the  fair  market 
value  of  each  such  newly  formed  Interest 
({^  of  the  date  on  which  the  election  be¬ 
comes  effective)  bears  to  the  total  fair 
market  value  of  the  interest  with  respect 
to  which  the  election  was  made  as  of 
such  date. 

(4)  Aggregation  of  newly  formed  sep¬ 
arate  operating  mineral  interests.  Any 
separate  operating  mineral  interest 
formed  by  the  making  of  the  election 
under  section  614(c)  (2)  may  be  included 
as  a  part  of  an  aggregation  subject  to 
the  requirements  of  paragraph  (a)  of 
this  section,  provided  that  the  time  for 
making  the  election  under  section  614 
(c)  (1)  to  Include  such  separate  operat- 
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ing  mineral  interest  in  such  aggregation 
has  not  expired.  See  paragraph  (f)  of 
this  section.  The  provisions  of  this  sub- 
paragraph  may  be  illustrated  by  the 
following  example: 

Example.  In  1958,  taxpayer  A  acquired 
two  separate  operating  mineral  interests 
designated  No.  1  and  No.  2.  Bach  is  an 
interest  in  a  single  mineral  deposit  in  a 
single  tract  of  land.  In  the  same  year,  tax¬ 
payer  A  made  his  first  development  expendi¬ 
ture  with  respect  to  a  mine  on  operating 
mineral  Interest  No.  1  and  a  mine  on  operat¬ 
ing  mineral  Interest  No.  2.  Operating  min¬ 
eral  Interests  Nos.  1  and  2  are  operated  as  a 
unit.  Taxpayer  A  did  not  elect  to  aggregate 
operating  mineral  Interests  Nos.  1  and  2 
under  section  614(c)  (1)  within  the  time 
prescribed  for  making  such  an  election.  In 
1960  taxpayer  A  made  his  first  development 
expenditure  with  respect  to  a  second  mine 
on  operating  mineral  Interest  No.  2.  Tax¬ 
payer  A  elected  under  section  614(c)  (2)  to 
treat  operating  mineral  Interest  No.  2  as  two 
separate  operating  mineral  Interests,  desig¬ 
nated  as  Nos.  2(a)  and  2(b),  for  the  taxable 
year  1960  and  all  subsequent  taxable  years. 
No.  2(a)  contained  the  mine  for  which  the 
first  development  expenditure  was  made  in 
1958,  and  No.  2(b)  contained  the  mine  for 
which  the  first  development  expenditure  was 
made  In  1960.  If  taxpayer  A  wishes  to  do  so, 
he  may  elect  to  aggregate  mineral  Interests 
Nos.  1  and  2(b)  under  section  614(c)  (1)  for 
the  taxable  year  1960  and  all  subs^uent 
taxable  years  since  the  first  development  ex¬ 
penditure  with  respect  to  the  mine  on  oper¬ 
ating  mineral  Interest  No.  2(b)  was  made 
dulng  the  taxable  year  1960.  Taxpayer  A 
may  not  elect  to  aggregate  mineral  Interests 
Noe.  1  and  2(a)  under  such  section  since 
the  time  for  making  such  an  election  has 
expired. 

(c)  Operating  mineral  interest  de¬ 
fined.  For  the  definition  of  the  term 
“operating  mineral  interest”  as  used  in 
this  section,  see  paragraph  (b)  of 
§  1.614-2. 

(d)  Operating  unit  defined.  For  the 
definition  of  the  term  “(Hierating  unit” 
as  used  in  this  section,  see  paragraph  (c) 
of  §  1.614-2. 

(e)  Mine  defined.  For  purposes  of 
this  section,  the  term  “mine”  means  any 
excavation  or  other  workings  or  series 
of  related  excavations  or  related  work¬ 
ings,  as  the  case  may  be,  for  the  purpose 
of  extracting  any  known  mineral  de¬ 
posit  except  oil  and  gas  deposits.  For 
the  purpose  of  the  preceding  sentence, 
the  term  "excavations”  or  "workings” 
includes  quarries,  pits,  shafts,  and  wells 
(except  oil  and  gas  wells) .  The  number 
of  excavations  or  workings  that  consti¬ 
tute  a  mine  is  to  be  determined  upon  the 
basis  of  the  facts  and  circumstances  of 
the  particular  case  such  as  the  nature 
and  position  of  the  mineral  deposit  or 
deposits,  the  method  of  niining  the  min¬ 
eral,  the  location  of  the  excavations  or 
other  workings  in  relation  to  the  mineral 
deposit  or  deposits,  and  the  topography 
of  the  area.  The  determination  of  the 
taxpayer  as  to  the  composition  of  a  mine 
is  to  be  accepted  unless  there  is  a  clear 
and  convincing  basis  for  a  change  in 
such-  determination. 

(f)  Manner  and  scope  of  election — (1) 
Election  to  apply  section  614(c)  (1)  and 
(2)  for  taxable  years  beginning  after 
December  31,  1957.  Except  as  provided 
in  subparagraphs  (2)  and  (3)  of  this 
paragraph,  the  election  under  section 
614(c)  (1)  and  paragraph  (a)  of  this 
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section  to  treat  an  operating  mineral  in¬ 
terest  as  part  of  an  aggregation  shall  be 
made  under  section  614(c)(3)(A)  not 
later  than  the  time  prescribed  by  law  for 
filing  the  taxpayer's  income  tax  return 
(including  extensions  thereof)  for 
whichever  of  the  following  taxable  years 
is  the  later: 

(1)  The  first  taxable  year  beginning 
after  December  31,  1957,  or 

(ii)  The  first  taxable  year  in  which 
any  expenditure  for  development  or  op¬ 
eration  in  respect  of  the  separate  operat¬ 
ing  mineral  interest  is  made  by  the  tax¬ 
payer  after  the  acquisition  of  such 
interest. 

Except  as  provided  in  subparagraphs 

(2)  and  (3)  of  this  paragraph,  the  elec¬ 
tion  under  section  614(c)  (2)  and  para¬ 
graph  (b)  of  this  section  to  treat  a  single 
operating  mineral  interest  as  more  than 
one  operating  mineral  interest  shall  be 
made  under  section  614(c)(3)(A)  not 
later  than  the  time  prescribed  by  law 
for  filing  the  taxpayer’s  income  tax  re¬ 
turn  (including  extensions  thereof)  for 
whichever  of  the  following  taxable  years 
is  the  later: 

(iii)  The  first  taxable  year  beginning 
after  December  31,  1957,  or 

(iv)  The  first  taxable  year  in  which 
expenditures  for  development  or  opera¬ 
tion  of  more  than  one  mine  in  respect  of 
the  separate  operating  mineral  interest 
are  made  by  the  taxpayer  after  the  ac¬ 
quisition  of  such  interest. 

However,  if  the  latest  time  at  which  an 
election  may  be  made  under  this  sub- 
paragraph  falls  on  or  before  the  first  day 
of  the  first  month  which  begins  more 
than  90  dgys  after  the  regulations  under 
section  614  are  published  in  the  Federal 
Register  as  a  Treasury  decision,  such 
election  may  be  made  or  modified  at  any 
time  on  or  before  the  first  day  of  such 
first  month.  See  paragraph  (c)  of 
§  1.614-6  as  to  the  binding  effect  of  an 
election  where  the  basis  of  a  separate 
operating  mineral  interest  in  the  hands 
of  the  taxpayer  is  determined  by  ref¬ 
erence  to  the  basis  in  the  hands  of  a 
transferor. 

(2)  Election  to  apply  section  614(c) 
(I)  OTid  (2)  for  taxable  years  beginning 
before  January  1,  1958.  In  accordance 
with  section  614(c)(3)(B),  the  election 
under  section  614(c)(1)  and  paragraph 

(a)  of  this  section  to  treat  an  operating 
mineral  interest  as  part  of  an  aggrega¬ 
tion  may,  at  the  election  of  the  taxpayer, 
be  made  not  later  than  the  time  pre¬ 
scribed  by  law  for  filing  the  taxpayer’s 
income  tax  return  (including  extensions 
thereof)  for  whichever  of  the  following 
taxable  years  is  the  later: 

(i)  The  first  taxable  year  beginning 
after  December  31,  1953,  and  ending 
after  August  16,  1954,  for  which  assess¬ 
ment  of  a  deficiency  or  credit  or  refund 
of  an  overpasrment,  as  the  case  may  be, 
resulting  from  an  election  under  section 
614(c)  (1),  is  not  prevented  on  Septem¬ 
ber  2,  1958,  by  the  operation  of  any  law 
or  rule  of  law,  or 

(ii)  The  first  taxable  year  in  which 
any  expenditure  for  development  or  op¬ 
eration  in  respect  of  the  separate  operat¬ 
ing  mineral  interest  is  made  by  the  tax¬ 
payer  after  the  acquisition  of  such 
interest. 


In  accordance  with  section  614(c)(3) 
(B) ,  the  election  under  section  614(c)  (2) 
and  paragraph  (b)  of  this  section  to  treat 
an  operating  mineral  interest  as  more 
than  one  operating  mineral  interest  may, 
at  the  election  of  the  taxpayer,  be  made 
not  later  than  the  time  prescribed  by 
law  for  filing  the  taxpayer’s  income  tax 
return  (including  extensions  thereof) 
for  whichever  of  the  following  taxable 
years  is  the  later: 

(iii)  The  first  taxable  year  beginning 
after  December  31,  1953,  and  ending 
after  August  16,  1954,  for  which  assess¬ 
ment  of  a  deficiency  or  credit  or  refund 
of  an  overpasmient,  as  the  case  may  be, 
resulting  from  an  election  under  section 
614(c)  (2),  is  not  prevented  on  Septem¬ 
ber  2,  1958,  by  the  operation  of  any  law 
or  rule  of  law,  or 

(iv)  The  first  taxable  year  in  which 
expenditures  for  development  or  oper¬ 
ation  of  more  than  one  mine  in  respect 
of  the  separate  operating  mineral  inter¬ 
est  are  made  by  the  taxpayer  after  the 
acquisition  of  such  interest. 

However,  if  the  latest  time  at  which  an* 
election  may  be  made  under  this  sub- 
paragraph  falls  on  or  before  the  first  day 
of  the  first  month  which  begins  more 
than  90  days  after  the  regulations  under 
section  614  are  published  in  the  Federal 
Register  as  a  Treasury  decision,  such 
election  may  be  made  or  modified  at  any 
time  on  or  before  the  first  day  of  such 
first  month.  See  paragraph  (c)  of  §  1.- 
614-6  as  to  the  binding  effect  of  an  ejec¬ 
tion  where  the  basis  of  a  separate  oper¬ 
ating  mineral  interest  in  the  hands  of 
the  taxpayer  is  determined  by  reference 
to  the  basis  in  the  hands  of  a  transferor. 

(3)  Limitation.  If  the  taxpayer 
makes  an  election  under  section  614(c) 
(1)  or  (2)  in  accordance  with  section 
614(c)  (3)  (B)  and  subparagraph  (2)  of 
this  paragraph  with  respect  to  any  oper¬ 
ating  mineral  interest  which  constitutes 
part  or  all  of  an  operating  unit,  such 
taxpayer  may  not  make  any  election 
under  section  614(c)  (1)  or  (2)  in  ac¬ 
cordance  with  section  614(c)  (3)  (A)  and 
subparagraph  (1)  of  this  paragraph  with 
respect  to  any  operating  mineral  inter¬ 
est  which  constitutes  part  or  all  of  such 
operating  unit.  The  provisions  of  this 
subparagraph  may  be  illustrated  by  the 
following  example: 

Example:  In  1,953,  taxpayer  A  owned  eix 
separate  operating  mineral  Interests,  desig¬ 
nated  No.  1  through  No.  6,  which  he  operated 
as  a  unit.  Operating  mineral  Interests  Nos. 
1  through  5  comprise  a  mine,  and  operating 
mineral  Interest  No.  6  represents  one  mineral 
deposit  In  a  single  tract  of  land  which  Is 
being  extracted  by  means  of  two  mines.  In 
accordance  with  section  614(c)(3)(B)  and 
subparagraph  (2)  of  this  paragraph,  tax¬ 
payer  A  elects  under  section  614(c)  (2)  to 
treat  operating  mineral  Interest  No.  6  as 
two  separate  operating  mineral  Interests  for 
the  taxable  year  1954  and  all  subsequent  tax¬ 
able  years.  Unless  taxpayer  A  also  makes 
an  election  imder  section  614(c)(1)  to  ag¬ 
gregate  operating  mineral  Interests  Noe.  1 
through  5  for  the  taxable  year  1954  and  all 
subsequent  taxable  years  In  accordance  with 
section  614(c)  (3)  (B)  and  subparagraph  (2) 
of  this  paragraph,  he  shall  be  deemed  to 
have  made  an  election  to  treat  each  of  such 
interests  as  a  separate  property.  Taxpayer 
A  may  not  elect,  under  section  614(c)  (1) 
and  (8) (A),  to  aggregate  operating  mineral 


Interests  Nos.  1  through  6  for  the  ta»hu 
year  1958  or  any  subsequent  taxable  y^^ 

(4)  Statute  of  limitations.  If  theta* 
payer  makes  any  election  in  accordaSi 
with  section  614(c)(3)(B)  and  suh 
paragraph  (2)  of  this  paragraph  and  If 
assessment  of  any  deficiency  for  ai» 
taxable  year  resulting  from  such  elw 
tion  is  prevented  on  the  first  day  of  the 
first  month  which  begins  more  than  90 
days  after  the  regulations  under  sectlm 
614  are  published  in  the  Federal  Rk- 
isTER  as  a  Treasury  decision,  or  at  any 
time  within  one  year  after  such  first  to 
by  the  operation  of  any  law  or  rule  of 
law,  such  assessment  may,  nevertheless 
be  made  within  one  year  after  such  first 
day.  Any  election  by  a  taxpayer  in 
accordance  with  section  614(c)(3)(B) 
shall  constitute  consent  to  the  assess¬ 
ment  of  any  deficiency  resulting  from 
any  such  election.  If  refund  or  credit  of 
any  overpayment  of  income  tax  resulting 
from  any  election  made  in  accordance 
with  section  614(c)  (3)  (B)  is  prevented 
on  such  first  day,  or  at  any  time  within 
one  year  after  such  first  day,  by  the 
operation  of  any  law  or  rule  of  law,  re¬ 
fund  or  credit  of  such  overpayment  may, 
nevertheless,  be  made  or  allowed  but  only 
if  claim  therefor  is  filed  within  one  year 
after  such  first  day.  This  subparagn^di 
shall  not  apply  with  respect  to  any  tax¬ 
able  year  of  a  taxpayer  for  which  an 
assessment  of  a  deficiency  resulting  from 
an  election  made  in  accordance  with 
section  614(c)  (3)  (B)  or  a  refund  or 
credit  of  an  overpayment  resulting  from 
any  such  election,  as  the  case  may  be,  is 
prevented  by  the  operation  of  any  law 
or  rule  of  law  on  September  2, 1958. 

(5)  Elections — how  made—(i)  Gen¬ 
eral  rule.  Except  as  provided  in  subdi¬ 
vision  (ii)  of  this  subparagraph,  an 
election  under  section  614(c)  (1)  or  (2) 
and  paragraph  (a)  or  (b)  of  this  section 
must  be  made  by  a  statement  attached 
to  the  income  tax  return  of  the  taxpayer 
for  the  first  taxable  year  for  which  the 
election  is  made.  The  statement  shall 
contain  the  following  information: 

(a)  Whether  the  taxpayer  is  making 
an  election  or  elections  with  respect  to 
the  operating  unit  in  accordance  with 
section  614(c)  (3)  (A)  or  (B) ; 

(b)  A  description  of  the  operating 
unit  of  the  taxpayer  in  sufficient  detail  to 
identify  the  operating  mineral  interests 
which  are  included  within  such  operat¬ 
ing  unit; 

(c)  A  description  of  each  aggregation 
to  be  formed  within  the  operating  unit 
in  sufficient  detail  to  show  that  esush  ag¬ 
gregation  consists  of  all  the  separate  op¬ 
erating  mineral  interests  which  comprise 
any  one  mine  or  any  two  or  more  mines; 

(d)  A  description  of  each  separate 
operating  mineral  interest  within  the 
operating  unit  which  is  to  be  treated  as 
a  separate  property  in  sufficient  detail 
to  show  that  such  interest  is  not  a  part 
of  any  mine  for  which  an  election  to 
aggregate  has  been  made; 

(e)  The  taxable  year  in  which  the 
first  expenditure  for  development  or  op¬ 
eration  was  made  by  the  taxpayer  with 
respect  to  each  separate  operating  min¬ 
eral  interest  within  the  operating  unit, 
but  if  the  first  expenditure  for  develop¬ 
ment  or  operation  has  not  been  made 
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■dth  respect  to  a  separate  operating  min- 
^  interest  before  the  close  of  the 
Sabie  year  for  which  the  election  under 
ruiT^tion  is  made,  such  information 
^uld  also  be  included; 

(/)  A  description  of  each  separate  op- 
erating  mineral  interest  within  the  op- 
Slting  unit  which  the  taxpayer  elects  to 
Seat  as  more  than  one  such  interest  un¬ 
der  section  614(c)  (2)  in  sufficient  detail 
to  show  that  the  separate  operating  min¬ 
eral  Interest  was  not  a  part  of  an  aggre¬ 
gation  formed  by  the  taxpayer  imder 
section  614(c)(1)  for  any  taxable  year 
prior  to  the  taxable  year  for  which  the 
election  under  section  614(c)  (2)  is  made, 
and  to  show  that  the  mineral  deposit 
representing  the  separate  operating  min¬ 
eral  Interest  is  being  developed  or  ex¬ 
tracted  by  means  of  two  or  more  mines; 

(g)  The  taxable  year  in  which  the  first 
expenditure  for  development  or  co- 
(^)eration  was  made  by  the  taxpayer  with 
respect  to  each  mine  on  the  separate  op¬ 
erating  mineral  interest  that  the  tax¬ 
payer  is  electing  to  treat  as  more  than 
one  such  interest;  and 

(h)  The  allocation  of  the  mineral  de¬ 


posit  representing  the  separate  operating 
mineral  interest  between  (or  among)  the 
newly  formed  Interests  and  the  method 
by  which  such  allocation  was  made. 


For  the  purpose  of  applying  subdivi¬ 
sions  (e)  and  (g)  of  this  subdivision,  if 
the  first  expenditure  for  development  or 
equation  with  respect  to  a  separate  op¬ 
erating  mineral  interest  or  a  mine  was 
made  prior  to  the  first  taxable  year  for 
irtiich  the  election  with  respect  to  such 
Interest  or  mine  is  applicable,  the  tax¬ 
payer  may  state  that  such  is  the  case 
in  lieu  of  identifying  the  exact  taxable 
year  in  which  such  first  expenditure  was 
n^e.  In  any  case  where  part  of  the  in¬ 
formation  required  under  this  subdivi¬ 
sion  can  be  adequately  supplied  by  means 
of  appropriately  marked  maps,  the  state¬ 
ment  may  be  accomi>anied  by  such  maps 
and  may  omit  the  required  descriptive 
material  to  the  extent  replaced  by  the 
maps.  The  taxpayer  shall  maintain  ade¬ 
quate  records  and  maps  in  support  of  the 
above  information.  In  the  event  that  the 
first  expenditure  for  development  or  op¬ 
eration  with  respect  to  a  separate  operat¬ 
ing  mineral  interest  is  made  by  the  tax¬ 
payer  in  a  taxable  year  subsequent  to  the 
taxable  year  for  which  an  election  \mder 
this  section  has  been  made  with  respect 
to  the  operating  unit  of  which  such  in¬ 
terest  is  a  part,  the  taxpayer  shall  fur¬ 
nish  information  describing  such  interest 
in  sufficient  detail  to  identify  it  as  a  part 
of  such  operating  unit,  to  show  whether 
it  is  a  part  of  a  mine  with  respect  to 
which  the  interests  have  previously  been 
aggregated  or  have  previously  been 
treated  as  separate  properties,  and  to 
indicate  whether  it  is  to  be  included 
within  an  aggregation. 

(ii)  Special  rule.  If  the  last  day  pre¬ 
scribed  by  law  for  filing  the  taxpayer’s 
income  tax  return  (including  extensions 
thereof)  for  the  first  taxable  year  for 
which  an  election  imder  section  614(c) 
(1)  or  (2)  is  made  falls  before  the  first 
day  of  the  first  month  which  begins  more 
than  90  days  after  the  regulations  un¬ 
der  section  614  are  published  in 
the  Federal  Register  as  a  Treasury 
decision,  the  statement  of  election  or 


modification  thereof  for  such  taxable 
year  must  be  filed  on  or  before  the  first 
day  of  such  first  month  with  the  district 
director  for  the  district  in  which  such  re¬ 
turn  was  filed.  The  statement  must  con¬ 
tain  the  information  as  required  in  sub¬ 
division  (i)  of  this  subparagraph,  must 
indicate  the  first  taxable  year  for  which 
the  election  contained  therein  is  made, 
and  shall  be  accompanied  by  an  amended 
return  or  returns  if  necessary  or,  if  ap¬ 
propriate,  a  claim  for  refund  or  credit. 

(6)  Elections;  when  effective.  If  the 
taxpayer  has  elected  to  form  an  aggre¬ 
gation  under  section  614(c)  (1)  and  this 
section,  the  date  on  which  the  aggrega-^ 
tion  becomes  effective  is  the  first  day  of 
the  first  taxable  year  for  which  the  elec¬ 
tion  is  made;  except  that  if  any  separate 
operating  mineral  interest  included  in 
such  aggregation  was  acquired  after  such 
first  day,  the  date  on  which  the  inclu¬ 
sion  of  such  interest  in  such  aggregation 
becomes  effective  is  the  date  of  its  acqui¬ 
sition.  If  the  taxpayer  elects  to  add  an¬ 
other  operating  mineral  interest  to  shch 
aggregation  for  a  subsequent  taxable 
year,  the  date  on  which  aggregation  of 
the  additional  interest  becomes  effective 
is  the  first  day  of  such  subsequent  tax¬ 
able  year  or  the  date  of  acquisition  of 
such  interest,  whichever  is  later.  If  an 
operating  mineral  interest  is  required  to 
be  included  in  the  aggregation  for  a  sub¬ 
sequent  taxable  year  because  such  in¬ 
terest  becomes  a  part  of  a  mine  which 
the  taxpayer  has  previously  elected  to 
aggregate,  ttie  date  on  which  the  inclu¬ 
sion  of  such  interest  in  the  aggregation 
becomes  effective  is  the  first  day  of  the 
subsequent  taxable  year  or  the  date  of 
acquisition  of  such  interest,  whichever  is 
later.  If  the  taxpayer  has  elected  to 
treat  a  separate  operating  mineral  in¬ 
terest  as  more  than  one  such  interest,  the 
date  on  which  the  election  becomes  ef¬ 
fective  is  the  first  day  of  Uie  first  taxable 
year  for  which  the  election  is  made  or 
the  earliest  date  on  which  the  first  ex¬ 
penditure  for  development  or  operation 
has  been  made  by  the  taxpayer  with  re¬ 
spect  to  a  mine  on  each  newly  formed 
separate  operating  mineral  interest, 
whichever  is  later. 

(7)  Elections;  binding  effect.  A  valid 
election  under  section  614(c)  (1)  or  (2) 
whether  made  in  accordance  with  section 
614(c)  (3)  (A)  or  (B)  shall  be  binding 
upon  the  taxpayer  for  the  taxable  year 
for  which  made  and  for  all  subsequent 
taxable  years  unless  consent  to  change 
the  treatment  of  an  operating  mineral 
interest  with  respect  to  which  an  election 
has  been  made  is  obtained  from  the 
Commissioner.  For  rules  relating  to  the 
binding  effect  of  an  election  where  the 
basis  of  a  separate  or  an  aggregated 
property  in  the  hands  of  the  transferee  is 
determined  by  reference  to  the  basis  in 
the  hands  of  the  transferor,  see  para¬ 
graph  (c)  of  §  1.614-6.  A  taxpayer  can 
neither  include  within  an  aggregation  a 
separate  operating  mineral  interest 
which  he  has  previously  elected  to  treat 
as  a  separate  property,  nor  exclude  from 
an  aggregation  a  separate  operating 
mineral  interest  which  he  has  properly 
elected  to  include  within  such  aggrega¬ 
tion  unless  consent  to  do  so  is  obtained 
from  the  Commissioner.  A  change  in 
tax  consequences  alone  is  not  sufficient 


to  obtain  consent  to  change  the  treat¬ 
ment  of  an  operating  mineral  interest. 
However,  consent  may  be  appropriate 
where,  for  example,  there  has  been  a 
substantial  change  in  the  taxpayer’s  op¬ 
erations  so  that  a  major  part  of  an  aggre¬ 
gation  becomes  a  part  of  another  op¬ 
erating  unit.  Applications  for  consent 
shall  be  made  in  writing  to  the  Commis¬ 
sioner  of  Internal  Revenue,  Washington 
25,  D.C.  The  application  must  be  accom¬ 
panied  by  a  statement  indicating  the 
reason  or  reasons  for  the  change  and 
furnishing  the  information  required  in 
subparagraph  (5)  (i)  of  this  paragraph, 
unless  such  information  has  been  previ¬ 
ously  filed  and  is  current. 

(8)  Invalid  aggregations — (i)  Gen¬ 
eral  rule.  In  addition-  to  aggregations 
which  are  invalid  under  this  section  be¬ 
cause  of  the  failure  to  make  timely  elec¬ 
tions.  aggregations  may  be  invalid  under 
this  section  in  situations  which  may  be 
divided  into  two  general  categories.  The 
first  category  involves  invalid  basic 
aggregations.  The  second  cat^ory 
involves  invalid  additions  to  basic 
aggregations. 

(ii)  Invalid  basic  aggregations.  The 
term  “invalid  basic  aggregations”  refers 
to  aggregations  which  are  initially  in¬ 
valid.  Generally,  a  basic  aggregation  is 
initially  invalid  because  it  does  not  in¬ 
clude  all  the  separate  (H>erating  mineral 
interests  which  comprise  a  complete 
mine  or  mines  or  b^use  it  includes 
separate  operating  minersd  Interests 
which  are  not  part  of  the  same  operating 
unit.  If  the  taxpayer  makes  an  Invalid 
basic  aggregation,  each  of  the  separate 
operating  mineral  interests  included  in 
such  aggregation  shall  be  treated  as  a 
separate  property  for  tiie  first  taxable 
year  for  which  the  election  is  made  and 
for  all  subsequent  taxable  years  unless 
consent  is  obtained  from  the  Commis¬ 
sioner  to  treat  any  such  interest  in  a 
different  manner.  Consent  will  be 
granted  in  appropriate  cases.  For  ex¬ 
ample,  assume  that  the  taxpayer  elects 
to  form  an  aggregation  of  the  operating 
mineral  interests  which  comprise  one 
or  more  complete  mines.  If  the  tax¬ 
payer  demon^ates  that  he  Inadvert¬ 
ently  failed  to  include  a  minor  part  of 
one  of  the  i^gregated  mines  or  inad¬ 
vertently  included  a  minor  part  of  an¬ 
other  mine  that  is  not  a  part  of  the 
aggregation,  consent -will  ordinarily  be 
granted  to  maintain  the  aggregation  by 
including  the  part  omitted  or  by  ex¬ 
cluding  the  part  included.  The  pro¬ 
visions  of  this  subdivision  may  be  illus¬ 
trated  by  the  following  examples: 

Example  (1).  In.  1958,  taxpayer  A  owned 
ten  operating  mineral  interests,  designated 
No.  1  through  No.  10,  which  he  operated  as  a 
unit.  Interests  Nos.  1  through  5  comprised 
mine  X,  and  interests  Nos.  6  through  10  com¬ 
prised  mine  Y.  Taxpayer  A  had  made  his 
first  development  expenditure  with  respect 
to  each  of  the  ten  interests  before  January 
1.  1958.  Taxpayer  A  elected  under  section 
614(c)  (1)  and  (3)  (A)  to  aggregate  interests 
Nos.  1  through  8  for  1958  and  aU  subsequent 
taxable  years.  The  aggregation  f(»med  by 
taxpayer  A  is  an  invalid  basic  aggregation 
because  it  does  not  include  all  the  operating 
mineral  Interests  which  comprise  a  complete 
mine  or  mines.  Therefore,  interests  Nos.  1 
through  8  must  be  treated  as  separate  prop¬ 
erties  for  1958  and  all  subsequent  taxable 
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years  xinless  consent  Is  obtained  from  the 
Commissioner  to  treat  any  of  such  Interests 
in  a  different  manner. 

Example  (2).  In  1958,  taxpayer  B  owned 
ten  operating  mineral  Interests  designated 
No.  1  through  No.  10.  Interests  Nos.  1 
through  5  comprised  mine  X,  and  interests 
Nos.  6  through  10  comprised  mine  Y.  Tax¬ 
payer  B  had  made  his  first  development  ex¬ 
penditure  with  respect  to  each  of  the  ten 
interests  before  January  1,  1958.  Taxpayer 
B  elected  under  section  614(c)  (1)  and 

(3)  (A)  to  aggregate  interests  Nos.  1  through 
10  for  1958  and  all  subsequent  taxable  years. 
Upon  audit,  it  was  determined  that  mines 
X  and  Y  were  in  two  separate  operating  units. 
Therefore,  the  aggregation  formed  by  tax¬ 
payer  B  is  Invalid,  and  interests  Nos.  1 
through  10  must  be  treated  as  separate  prop¬ 
erties  for  1958  and  all  subsequent  taxable 
years  unless  consent  is  obtained  from  the 
Commissioner  to  treat  any  of  such  Interests 
in  a  different  manner. 

(iii)  Invalid  additions.  The  term  “in¬ 
valid  addition”  refers  to  an  operating 
mineral  interest  which  is  invalidly  aggre¬ 
gated  with  an  existing  aggregation. 
Generally,  an  addition  is  invalid  because 
it  is  a  part  of  a  mine  and  is  aggregated 
with  an  aggregation  which  does  not  in¬ 
clude  other  interests  which  are  parts  of 
the  same  mine,  or  because  it  is  in  one 
operating  unit  and  is  included  as  part  of 
an  aggregation  which  is  in  another  op¬ 
erating  unit.  If  an  invalid  addition  is 
properly  a  part  of  a  mine  with  respect  to 
which  other  interests  have  been  validly 
aggregated  for  a  taxable  year  prior  to  the 
first  taxable  year  for  which  the  election 
to  aggregate  the  invalid  addition  is  made, 
then  the  invalid  addition  shall  be  in¬ 
cluded  in  the  aggregation  of  which  it  is 
properly  a  part  for  such  first  taxable 
year  and  all  subsequent  taxable  years. 
Any  other  invalid  addition  shall  be 
treated  as  a  separate  property  for  the 
first  taxable  year  for  which  the  election 
to  aggregate  such  addition  is  made  and 
for  all  subsequent  taxable  years  unless 
consent  is  obtained  from  the  Commis¬ 
sioner  to  treat  any  such  interest  in  a 
different  manner.  The  provisions  of  this 
subdivision  may  be  illustrated  by  the  fol¬ 
lowing  examples: 

Example  {!).  In  1958,  taxpayer  A  owned 
six  operating  mineral  Interests,  designated 
No.  1  through  No.  6,  which  he  oi>erated  as 
a  tmlt.  Interests  Nos.  1  through  3  com¬ 
prised  mine  X.  and  Interests  Nos.  4  through 
6  comprised  mine  Y.  Taxpayer  A  had  made 
his  first  development  expendltitre  with  re¬ 
spect  to  each  of  the  six  Interests  before 
January  1,  1958.  Taxpayer  A  elected  under 
section  614(c)  (1)  and  (3)  (A)  .to  aggregate 
Interests  Nos.  1  through  3  for  1958  and  all 
subsequent  taxable  years.  He  elected  to 
treat  Interests  Noe.  4  through  6  as  separate 
properties  for  1958  and  all  subsequent  tax¬ 
able  years.  In  1959,  taxpayer  A  acquired  and 
made  his  first  development  expenditure  with 
respect  to  Interest  No.  7.  Interest  No.  7  was 
a  part  of  the  mine  composed  of  Interests 
Nos.  4  through  6.  Taxpayer  A  elected  under 
section  614(c)  (1)  and  (3)  (A)  to  aggregate 
Interest  No.  7  with  the  aggregation  of  in¬ 
terests  Nos.  1  through  3  fen*  1959  and  all 
subsequent  taxable  years.  Interest  No.  7 
Is  an  Invalid  addition  and  must  be  treated 
as  a  separate  property  for  1969  and  all  sub¬ 
sequent  taxable  years.  It  cannot  be  aggre¬ 
gated  with  Interests  Noe.  4  through  6  since 
taxpayer  A  has  previously  elected  to  treat 
such  Interests  as  separate  properties.  How¬ 
ever,  the  valid  basic  aggregation  composed 
of  Interests  Nos.  1  through  8  Is  not  affected 
by  the  Invalid  addition  of  interest  No.  7. 


Example  (2).  Assume  fhe  same  facts 
as  in  example  (1)  except  that  taxpayer  A 
elected  under  section  614(c)  (1)  and  (3)  (A) 
to  aggregate  interests  Noe.  1  through  3  as 
one  aggregation  and  interests  Nos.  4  through 
6  as  another  aggregation  for  1958  and  all 
subsequent  taxable  years.  The  aggregation 
of  Interest  No.  7  with  the  aggregation  con¬ 
sisting  of  interests  Nos.  1  through  3  con¬ 
stitutes  an  Invalid  addition.  Interest  No.  7 
must  be  included  in  the  aggregation  con¬ 
sisting  of  Interests  Nos.  4  through  6  for  1959 
and  all  subsequent  taxable  years. 

Example  (3).  In  1958,  taxpayer  B  owned 
three  operating  mineral  interests,  designated 
No.  1  through  No.  3,  which  comprised  mine 
X.  Taxpayer  B  had  made  his  first  develop¬ 
ment  expenditme  with  respect  to  each  of 
the  three  Interests  before  January  1,  1958. 
Taxpayer  B  elected  under  section  614(c)  (1) 
and  (3)  (A)  to  aggregate  Interests  Nos.  1 
through  3  for  1958  and  all  subsequent  tax¬ 
able  years.  In  1959,  taxpayer  B  acquired 
interests  Nos.  4  through  7  which  comprised 
mine  Y.  Taxpayer  B  made  his  first  develop¬ 
ment  expenditure  with  respect  to  each  of 
the  four  Interests  during  1959.  Taxpayer  B 
elected  under  section  614(c)  (1)  and  (3)  (A) 
to  aggregate  interests  Nos.  4  through  6  and 
to  aggregate  interest  No.  7  with  the  aggrega¬ 
tion  consisting  of  interests  Nos.  1  through 

3  for  1959  and  all  subsequent  taxable  years. 
The  aggregation  consisting  of  Interests  Nos. 

4  through  6  Is  an  Invalid  basic  aggregation, 
and  the  aggregation  of  interest  No.  7  Is  an 
invalid  addition.  Interests  Nos.  4  through  7 
mxist  be  treated  as  separate  properties  for 
1959  and  all  subsequent  taxable  years  unless 
consent  is  obtained  from  the  Ck>nunissloner 
to  treat  such  Interests  in  a  different  manner. 

(g)  Special  rule  as  to  deductions  un~ 
der  section  615(a)  prior  to  aggregation — 
(1)  General  rule.  It  an  aggregation  of 
operating  mineral  interests  under  section 
614(c)  (1)  and  paragraph  (a)  of  this  sec¬ 
tion  includes  any  interest  or  interests  in 
respect  of  which  exploration  expendi¬ 
tures,  paid  or  incurred  after  the  acquisi¬ 
tion  of  such  interest  or  interests,  were 
deducted  by  the  taxpayer  under  section 
615(a)  for  any  taxable  year  which  pre¬ 
cedes  the  date  on  which  such  aggregation 
becomes  effective,  then  the  tax  imposed 
by  chapter  1  of  the  Internal  Revenue 
Code  of  1954  for  the  taxable  year  or 
years  in  which  such  exploration  expendi¬ 
tures  were  so  deducted  shall  be  recom¬ 
puted  in  accordance  with  the  rules  con¬ 
tained  in  this  paragraph.  If  an  operat¬ 
ing  mineral  interest  is  added  to  such 
aggregation  for  a  subsequent  taxable 
year  and  exploration  expenditures  made 
with  respect  to  such  interest  after  its 
acquisition  were  deducted  by  the  tax¬ 
payer  under  section  615(a)  for  any  tax¬ 
able  year  which  precedes  the  date  on 
which  the  aggregation  of  such  additional 
interest  becomes  effective,  then  the  tax 
imposed  by  chapter  1  of  the  Internal 
Revenue  Code  of  1954  for  the  taxable 
year  or  years  in  which  such  exploration 
expenditures  were  so  deducted  shall  be 
recomputed.  For  purposes  of  this  para¬ 
graph,  such  taxable  year  or  years  shall 
be  referred  to  as  the  taxable  year  or 
years  for  which  a  recomputation  is  re¬ 
quired  to  be  made.  See  paragraph  (f) 
(6)  of  this  section  for  rules  relating  to 
the  date  on  which  an  aggregation  be¬ 
comes  effective  or  the  date  on  which  the 
aggregation  of  an  additional  interest  to 
an  aggregation  becomes  effective.  See 
subparagraph  (3)  of  this  paragraph  for 
rules  relating  to  the  method  of  recompu¬ 
tation  of  tax.  The  provisions  of  this 


subparagraph  may  be  illustrated  by 
following  examples:  '  ^ 

Example  (1).  In  1954,  taxpayer  A  owhm 
two  operating  mineral  interests  design#^ 
Nos.  1  and  2.  Interest  No.  1  was  in  tSni^ 
duction  stage  prior  to  1954.  The  first  eaw 
ration  expenditures  with  respect  to  intw^ 
No.  2  were  made  by  taxpayer  A  in  1954 
were  deducted  under  section  ‘615(a)  on  hu 
return  for  that  year.  In  1955,  taxpayer  a 
made  his  first  development  expenditure  wltt 
respect  to  interest  No.  2,  and  thereafter  h 
was  operated  with  interest  No.  1  as  a  unit 
Taxpayer  A  elected  under  section  614(c)  (n 
and  (3)  (B)  to  form  an  aggregation  of  inter, 
ests  Nos.  1  and  2  for  1955  and  all  subsequent 
taxable  years.  Taxpayer  A  must  recompute 
his  tax  for  1954  in  accordance  with  this 
graph. 

Example  (2).  Assume  the  same  facts  « 
in  example  (1)  except  that,  in  1957,  taxpayer 
A  acquired  another  operating  mineral  Intw- 
est,  designated  No.  3,  made  his  first  expiorai 
tion  expenditures  with  respect  to  such  in¬ 
terest  in  that  year,  and  deducted  such  ex- 
penditures  under  section  615(a)  on  his  return 
for  that  year.  In  1958,  taxpayer  A  jy, 
first  development  expenditure  with  respect 
to  Interest  No.  3.  Interest  No.  3  was  part  ol 
the  same  operating  unit  as  interests  Nos.  1 
and  2.  Taxpayer  A  elected  under  section 
614(c)  (1)  and  (3)(B)  to  add  interest  No.  8 
to  his  aggregation  of  interests  Nos.  1  and  a 
for  1958  and  all  subsequent  taxable  years. 
Taxpayer  A  must  recompute  his  tax  for  1957 
in  accordance  with  this  paragraph. 

(2)  Exceptions — (i)  Taxable  years 'be¬ 
ginning  before  January  1,  1958.  In  the 
case  of  exploration  expenditures  de¬ 
ducted  by  the  taxpayer  with  respect  to 
an  operating  mineral  interest  for  any 
taxable  year  beginning  before  January 
1,  1958,  subparagraph  (1)  of  this  para¬ 
graph  sl\all  apply  only  if  the  taxpayer  has 
made  ah  election  imder  section  614(c) 
(1)  or  (2)  with  respect  to  the  operat^ 
unit  of  which  such  interest  is  a  part  and 
such  election  applies  to  the  taxable  year' 
for  which  such  exploration  expen^turei 
were  deducted.  Thus,  if  the  taxpayer 
does  not  make  an  election  with  respect  to 
the  operating  unit  under  section  614(c) 
(1)  or  (2)  and  (3)  (B) ,  subparagraph  (1) 
of  this  paragraph  does  not  apply  in  the 
case  of  exploration  expenditures  de¬ 
ducted  with  respect  to  any  operating 
mineral  Interest  which  is  a  part  of  such 
operating  unit  for  any  taxable  year  be¬ 
ginning  before  January  1,  1958.  The 
provisions  of  this  subdivision  may  be 
illustrated  by  the  following  examples: 

Example  (f ).  In  1956,  taxpayer  A  acquired 
two  operating  mineral  interests  designated 
Nos.  1  and  2.  Interest  No.  1  was  in  the  pro¬ 
duction  stage  at  that  time.  Taxpayer  A  made 
his  first  exploration  expenditures  with  respect 
to  interest  No.  2  in  1956,  1957,  and  1958  and 
deducted  such  expenditures  under  section 
615(a)  on  his  returns  for  such  years.  In 
1959,  taxpayer  A  made  his  first  development 
expenditure  with  respect  to  interest  No.  2. 
Interests  Nos.  1  and  2  were  operated  as  a 
unit.  Taxpayer  A  elected  under  section 
614(c)  (1)  and  (3)  (A)  to  aggregate  inter¬ 
ests  Nos.  1  and  2  for  1959  and  all  subsequent 
taxable  years.  Only  the  exploration  expendi¬ 
tures  deducted  by  the  taxpayer  for  1958  must 
be  taken  into  account  for  purposes  of  ap¬ 
plying  subparagraph  (1)  of  this  paragraph. 

Example  (2).  In  1954,  taxpayer  B  owned 
two  operating  mineral  interests,  designated 
Nos.  1  and  2,  which  he  operated  as  a  uitit. 
Interest  No.  1  was  in  the  production  stage 
at  that  time,  and  interest  No.  2  represented 
one  mineral  deposit  in  a  single  tract  of  land 
which  was  being  extracted  by  means  of  two 
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,  ^  Tjnder  section  614(c)  (2)  and  (3)  (B), 
B  elects  to  treat  Interest  No.  2  as 
^***^nflrate  operating  mineral  Interests, 
^Sraated  as  Nos.  2(a)  and  2(b).  for  1964 
^  H  all  subsequent  taxable  years.  In  1955, 
B  acquired  operating  mineral  Inter- 
^No  3  He  made  his  first  exploration  ex- 
**^dlturM  with  respect  to  Interest  No.  3 
}!f  1956  1956,  and  1967  And  deducted  such 
rtMndi’tures  under  section  615(a)  on  his 
for  such  years.  In  1958,  taxpayer  B 
mule  his  first  development  expenditure  with 
to  interest  No.  3,  and  thereafter  It 
I^^rated  with  Interests  Nos.  1,  2(a),  and 
o/bl  MS  unit.  Taxpayer  B  elects  under  sec¬ 
tion  614(c)  (1)  and  (3)  (B)  to  aggregate 
interests  Nos.  1  and  3  for  1958  and  all  sub- 
i^uent  taxable  years.  The  exploration  ex- 
r^dltures  deducted  by  the  taxpayer  for  1955, 
1^  and  1957  must  be  taken  Into  account 
for  twrposes  of  applying  subparagraph  (1) 
of  t^  paragraph  since  the  taxpayer  has 
niade  an  election  under  section  614(c)(2) 
with  respect  to  the  operating  unit  of  which 
interest  No.  3  Is  a  part  and  such  election 
applies  to  the  taxable  years  1955,  1956,  and 
1957. 


(ii)  Interests  formed  pursuant  to  an 
action  under  section  614ic)  (2) .  In  the 
case  of  exploration  expenditures  de¬ 
ducted  with  respect  to  an  operating  min¬ 
eral  interest  which  the  taxpayer  elects 
to  treat  as  more  than  one  such  interest 
under  section  614(c)  (2)  and  paragraph 
(b)  of  this  section,  subparagraph  (1)  of 
this  paragraph  shall  not  apply.  Thus, 
if  the  taxpayer  deducts  exploration  ex¬ 
penditures  with  respect  to  an  operating 
mineral  interest,  subsequently  elects  to 
treat  such  interest  as  more  than  one 
interest  under  section  614(c)  (2) ,  and  in¬ 
cludes  one  of  the  newly  formed  interests 
in  an  aggregation  under  section  614(c) 
(1),  subparagraph  (1)  of  this  paragraph 
does  not  apply  in  the  case  of  the  ex¬ 
ploration  expenditures  deducted  with 
respect  to  the  interest  which  the  tax¬ 
payer  elected  to  treat  as  more  than  one 
interest.  The  provisions  of  this  sub¬ 
division  may  be  illustrated  by  the  fol¬ 
lowing  examples: 


Example  (i).  In  1958,  taxpayer  A  ac¬ 
quired  two  operating  mineral  interests, 
designated  Nos.  1  and  2,  which  he  operated . 
as  a  unit.  Each  interest  was  an  interest  in 
a  single  mineral  deposit  in  a  single  tract  or 
parcel  of  land.  There  was  a  mine  in  the 
production  stage  on  each  or  the  two  interests 
at  that  time.  Taxpayer  A  elected  under  sec¬ 
tion  614(c)(1)(B)  to  treat  Interests  Nos.  1 
and  2  as  separate  properties.  In  1959  and 

1960,  taxpayer  A  made  exploration  expendi¬ 
tures  with  respect  to  interest  No.  2  for  the 
purpose  of  extracting  the  mineral  by  means 
of  a  second  mine,  and  he  deducted  such  ex¬ 
penditures  on  his  returns  for  such  years.  In 

1961,  taxpayer  A  made  his  first  development 
expenditure  with  respect  to  a  second  mine  on 
Int^est  No.  2.  Taxpayer  A  elected  under 
section  614(c)  (2)  to  treat  Interest  No.  2  as 
two  separate  operating  mineral  interests, 
designated  as  Nos.  2(a)  and  2(b),  for  1961 
and  all  subsequent  taxable  years.  Interest 
No.  2(a)  contained  the  producing  mine  and 
Interest  No.  2(b)  contained  the  subsequently 
develoi)ed  mine.  In  his  return  for  1961,  tax- 
pay«r  A  also  elected  under  section  614(c)  (1) 
(A)  to  aggregate  interests  Nos.  1  and  2(b)  for 
1961  and  all  subsequent  taxable  years.  The 
exploration  expenditures  deducted  with  re¬ 
spect  to  Interest  No.  2  prior  to  the  effective 
date  of  the  formation  of  interests  Nos.  2(a) 
•hd  2(b)  need  not  be  taken  into  account  for 
purp)06es  of  applying  subparagraph  (1)  of 
lhl8j)aragraph. 

Example  (2).  In  1954,  taxpayer  B  owned 
two  op)erating  mineral  Interests  designated 


Nos.  1  and  2.  Interest  No.  1  was  an  interest 
in  a  single  nalneral  deposit  lu  s  single  tract 
of  land  which  was  being  extracted  by  means 
of  two  mines.  Taxpayer  B  elected  under  sec¬ 
tion  614(c)  (2)  and  (3)  (B)  to  treat  interest 
No.  1  as  two  8ep>arate  o^rating  mineral  in¬ 
terests,  designated  as  Nos.  1(a)  and  1(b), 
for  1954  and  all  subsequent  taxable  years.  In 
1955,  1956,  and  1957,  taxp>ayer  B  made  ex¬ 
ploration  exp>enditures  with  resp)ect  to  in¬ 
terest  No.  2  and  deducted  such  exp>enditures 
on  his  returns  for  such  years.  In  1958,  tax¬ 
payer  B  made  his  first  development  expendi¬ 
ture  with  respect  to  interest  No.  2,  and,  on 
his  retxirn  {or  that  year,  taxpayer  B  elected  to 
aggregate  interests  Nos.  1(a)  and  2  imder  sec¬ 
tion  614(c)(1)  for  1958  and  all  subsequent 
taxable  years.  The  exploration  cxp>enditures 
deducted  with  respiect  to  interest  No.  2  for 
1955,  1956,  and  1957  shall  be  taken  into 
account  for  pmrposes  of  applying  subpara¬ 
graph  (1)  of  this  paragraph  since  such  ex¬ 
ploration  expenditures  were  deducted  with 
respect  to  an  interest  to  which  this  sub¬ 
division  does  not  apply. 

(3)  Recomputation  of  tax — (i)  Gen¬ 
eral  rule.  In  the  case  of  an  aggregation 
formed  under  section  614(c)  (1)  and 
paragraph  (a)  of  this  section  in  respect 
of  which  a  recomputation  of  tax  is  re¬ 
quired  to  be  made  under  the  provisions 
of  subparagraphs  (1)  and  (2)  of  this 
paragraph  for  any  taxable  year  or  years, 
the  tax  imposed  by  chapter  1  of  the  In¬ 
ternal  Revenue  Code  of  1954  shall  be  re¬ 
computed  for  each  such  taxable  year 
as  if — 

(a)  The  taxpayer  had  elected  to  form 
an  aggregation  for  the  taxable  year  for 
which  the  recomputation  is  required  to 
be  made,  and 

(b)  Such  aggregation  had  included  all 
the  interests  included  in  the  aggrega¬ 
tion  formed  under  section  614(c)  (1)  ex¬ 
cept  those  interests  which  the  taxpayer 
did  not  own  during  the  taxable  year  for 
which  the  recomputation  is  required  to 
be  made  and  those  interests  in  respect 
of  which  the  taxpayer  had  made  no  ex¬ 
penditures  for  exploration,  development, 
or  operation  before  or  during  the  tax¬ 
able  year  for  which  the  recomputation  is 
required  to  be  made. 

If  a  recomputation  of  tax  is  required  to 
be  made  for  any  taxable  year  in  the  case 
of  the  aggregation  of  an  additioilal  in¬ 
terest  to  an  existing  aggregation  under 
section  614(c)(1),  such  recomputation 
shall  be  made  as  if — 

(c)  The  taxpayer  had  elected  to  form 
an  aggregation  for  the  taxable  year  for 
which  the  recomputation  is  required  to 
be  made,  and 

(d)  Such  aggregation  had  included 
all  the  interests  included  in  the  aggre¬ 
gation  formed  irnder  section  614(c)  (1) 
(including  any  interest  which  the  tax¬ 
payer  had  disposed  of  prior  to  the  date 
on  which  the  aggregation  of  the  addi¬ 
tional  interest  becomes  effective)  except 
those  interests  which  the  taxpayer  did 
not  own  during  the  taxable  year  for 
which  the  recomputation  is  required  to 
be  made  and  those  interests  in  respect 
of  which  the  taxpayer  had  made  no  ex¬ 
penditures  for  exploration,  development, 
or  operation  before  or  during  the  tax¬ 
able  year  for  which  the  recomputation  is 
required  to  be  made. 

For  purposes  of  this  paragraph,  any  ag¬ 
gregation  which  is  treated  as  having 
been  formed  under  subdivisions  (o)  and 


(b)  or  under  subdivisions  (c)  and  id) 
shall  be  referred  to  as  the  “constructed 
aggregated  property”. 

(li)  Recomputation  of  depletion  al¬ 
lowance.  The  taxpayer  shall  compute 
the  depletion  allowance  with  respect  to 
the  constructed  aggregated  property  for 
the  taxable  year  for  which  the  recom- 
putatton  is  required  to  be  made.  In 
making  this  computation,  cost  depletion 
for  such  taxable  year  shall  be  computed 
with  reference  to  the  depletion  unit  for 
the  constructed  aggregated  property. 
See  paragraph  (a)  of  8 1.611-2.  Per¬ 
centage  depletion  for  such  taxable  year 
shall  not  exceed  50  percent  of  the  tax¬ 
able  income  from  the  constructed  ag¬ 
gregated  property  computed  in  accord¬ 
ance  with  §  1.613-4.  If  a  recomputation 
is  required  to  be  made  for  the  same  tax¬ 
able  year  with  respect  to  any  other  ag¬ 
gregation  or  aggregations  formed  by  the 
taxpayer  under  section  614(c)(1),  the 
depletion  allowance  with  respect  to  the 
other  constructed  aggregated  property 
or  properties  shall  be  similarly  computed. 
If,  for  a  taxable  year  in  respect  of  which 
a  recomputation  is  required,  the  sum  of 
the  depletion  allowance  or  allowances  as 
computed  under  this  subdivision  is  less 
than  the  sum  of  the  depletion  allowance 
or  allowances  actually  deducted  for  such 
taxable  year  with  respect  to  all  the  prop¬ 
erties  required  to  be  taken  into  account 
in  making  the  computation  under  this 
subdivision,  then  the  total  depletion  al¬ 
lowance  deducted  by  the  taxpayer  for 
such  taxable  year  shall  be  reduced  by  the 
difference.  The  taxable  income  or  net 
operating  loss  of  the  taxpayer  for  such 
taxable  year  shall  be  adjusted  to  reflect 
such  reduction  for  purposes  of  the  re¬ 
computation  of  tax.  However,  if  for  a 
taxable  year  in  respect  of  which  a  re¬ 
computation  is  required,  the  sum  of  the 
depletion  allowance  or  allowances  as 
computed  under  this  subdivision  exceeds 
the  sum  of  the  depletion  allowance  or  al¬ 
lowances  actually  deducted  for  such  tax¬ 
able  year  with  respect  to  all  the  proper¬ 
ties  required  to  be  taken  into  accoimt  in 
making  the  computation  under  this  sub¬ 
division,  the  recomputation  of  tax  for 
such  taxable  year  is  disr^arded  for  pur¬ 
poses  of  applying  section  614(c)  (4)  (B) , 
(C),  and  (D). 

(iii)  Effect  of  recomputation  with  re¬ 
spect  to  items  based  on  amount  of  in¬ 
come.  In  making  the  recomputation  of 
tax  under  this  subparagraph  for  any 
taxable  year,  any  deduction,  credit,  or 
other  allowance  which  is  based  upon  the 
adjusted  gross  income  or  taxable  income 
of  the  taxpayer  for  such  year  shall  be 
recomputed  taking  into  accoimt  the  ad¬ 
justment  required  under  subdivision  (ii) 
of  this  subparagraph.  For  example,  if 
a  corporate  taxpayer’s  taxable  income  is 
increased  under  the  provisions  of  such 
subdivision,  then  the  amount  of  chari¬ 
table  contributions  which  may  be  de¬ 
ducted  under  the  limitation  contained  in 
section  170(b)  (2)  shall  be  correspond¬ 
ingly  increased  for  purposes  of  the  re¬ 
computation.  Moreover,  the  effect  that 
the  recomputation  of  any  deduction, 
credit,  or  other  allowance  for  a  taxable 
year  has  on  the  tax  imposed  for  any 
other  taxable  year  sh&ll  also  be  taken 
into  account  for  purposes  of  the  recom¬ 
putation  of  tax  under  this  subparagraph. 
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(iv)  Effect  of  recomputation  with  re¬ 
spect  to  a  net  operating  loss  and  a  net 
operating  loss  deduction.  If  the  recom* 
putation  of  tax  under  this  subparagraph 
for  the  taxable  year  for  which  the  re¬ 
computation  is  required  to  be  made  re¬ 
sults  in  a  reduction  of  a  net  operating 
loss  for  such  year,  then  the  taxpayer 
shall  take  into  accoimt  the  effect  of  such 
reduction  on  the  tax  imposed  by  chapter 
1  of  the  Internal  Revenue  Code  of  1954 
(or  by  corresponding  provisions  of  the 
Internal  Revenue  Code  of  1939)  for  any 
taxable  year  affected  by  such  reduction. 
If  the  recomputation  of  tax  for  the  tax¬ 
able  year  for  which  the  recomputation  is 
required  to  be  made  results  in  an  in¬ 
crease  in  taxable  income  as  defined  in 
section  172(b)  (2)  for  such  year,  then  the 
taxpayer  shall  take  into  account  the 
effect  of  such  increase  on  the  tax  im¬ 
posed  by  chapter  1  of  the  Internal  Reve¬ 
nue  Code  of  1954  (or  by  corresponding 
provisions  of  the  Internal  Revenue  Code 
of  1939)  for  any  taxable  year  affected  by 
such  increase.  Furthermore,  in  making 
the  recomputation  of  tax  for  any  taxable 
year  for  which  the  recomputation  is  re¬ 
quired  to  be  made,  the  taxpayer  shall 
take  into  account  any  change  in  the  net 
operating  loss  deduction  for  such  year 
resulting  from  the  recomputation  of  tax 
for  any  other  taxable  year  for  which  a 
recomputation  is  required  to  be  made. 
For  provisions  relating  to  the  net  oper¬ 
ating  loss  deduction,  see  section  172  and 
the  regulations  thereimder. 

(V)  Determination  of  increase  in  tax. 
If  the  taxpayer  elects  to  form  an  aggre¬ 
gation  or  aggregations  for  a  taxable  year 
under  section  614(c)  (1)  and  if  a  recom¬ 
putation  of  tax  is  required  to  be  made 
under  this  paragraph  for  any  prior  tax¬ 
able  year  or  years,  then  the  taxpayer 
shall  compute  the  difference  between  the 
tax  as  recomputed  under  this  subpara¬ 
graph  for  such  prior  taxable  year  or 
years  (and  other  taxable  years  affected 
by  the  recomputation)  and  the  tax  lia¬ 
bility  previously  determined  (computed 
without  regard  to  section  614(c)(4)) 
with  respect  to  such  prior  taxable  year 
or  years  (and  other  taxable  years  af¬ 
fected  by  the  recomputation).  If  the 
taxpayer  is  subsequently  required  to 
make  a  recomputation  with  respect  to 
any  taxable  year  or  years  for  which  he 
has  previously  made  a  recomputation, 
then  the  taxpayer  shall  compute  the 
difference  between  the  tax  as  subse¬ 
quently  recomputed  for  such  taxable 
year  or  years  (and  other  taxable  years 
affected  by  the  subsequent  recomputa¬ 
tion)  and  the  tax  as  previously  recom¬ 
puted  for  such  taxable  year  or  years  (and 
other  taxable  years  affected  by  the  sub¬ 
sequent  recomputation) .  For  treatment 
of  the  increase  in  tax  resulting  from  the 
recomputation  of  tax  under  this  sub- 
paragraph,  see  subparagraph  (4)  of  this 
paragraph. 

(4)  Treatment  of  increase  in  tax — (i) 
General  rule.  If  the  taxpayer  elects  to 
form  an  aggregation  or  aggregations  for 
a  taxable  year  imder  section  614(c)  (1) 
and  if  a  recomputation  of  tax  is  required 
to  be  made  for  any  prior  taxable  year  or 
years,  then  the  totsd  increase  in  tax  re¬ 
sulting  from  such  recomputation  deter¬ 
mined  imder  subparagraph  (3)  (v)  of  this 


paragraph  shall  be  taken  into  account  in 
the  first  taxable  year  to  which  the  elec¬ 
tion  to  form  such  aggregation  or  aggre¬ 
gations  is  applicable  and  in  each  suc¬ 
ceeding  taxable  year  imtil  the  full 
amount  of  such  total  increase  in  tax  has 
been  taken  into  accoimt.  The  number 
of  taxable  years  over  which  such  total 
increase  shall  be  taken  into  account  shall 
be  equal  to  the  number  of  taxable  years 
for  which  a  recomputation  of  tax  is  re¬ 
quired  to  be  made  under  subparagraph 
(1)  of  this  paragraph  as  limited  by  sub- 
paragraph  (2)  of  this  paragraph  and  for 
which  such  recomputation  results  in  a 
reduction  of  the  taxpayer’s  depletion  al¬ 
lowance  under  subparagraph  (3)  (ii)  of 
this  paragraph.  The  amount  of  the  in¬ 
crease  in  tax  which  is  to  be  taken  into 
account  in  a  taxable  year  is  determined 
by  dividing  the  total  increase  in  tax  by 
the  nuifiber  of  taxable  years  over  which 
such  total  increase  is  to  be  taken  into 
account.  The  tax  imposed  by  chapter  1 
of  the  Internal  Revenue  Code  of  1954  for 
each  of  the  taxable  years  over  which  the 
total  increase  in  tax  is  to  be  taken  into 
account  shall  be  increased  by  the  amount 
determined  in  accordance  with  the  pre¬ 
ceding  sentence.  However,  such  increase 
in  tax  for  each  of  such  taxable  years  shall 
have  no  effect  upon  the  determination  of 
the  amount  of  any  credit  against  the  tax 
for  any  of  such  taxable  years.  For  ex¬ 
ample,  the  amount  of  such  increase  shall 
not  affect  the  computation  of  the  limita¬ 
tion  on  the  foreign  tax  credit  under  sec¬ 
tion  904.  The  amount  of  the  increase  in 
tax  which  is  required  to  be  taken  into 
accoimt  by  the  taxpayer  in  a  particular 
taxable  year  under  section  614(c)  (4)  (C) 
shall  be  treated  as  a  tax  imposed  with 
respect  to  such  taxable  years  even 
though,  without  regard  to  section  614 
(c)  (4)  and  this  paragraph,  such  tax¬ 
payer  would  otherwise  have  no  tax  lia¬ 
bility  for  such  taxable  year. 

(ii)  Increase  in  tax  not  determinable 
as  of  first  taxable  year  of  aggregation. 
If  the  recomputation  of  tax  under  sub- 
paragraph  (3)  of  this  paragraph,  for  any 
taxable  year  or  years  prior  to  the  first 
taxable  year  to  which  the  election  to 
form  an  aggregation  or  aggregations  un¬ 
der  section  614(c)  (1)  applies,  results  in 
a  reduction  of  any  net  operating  loss 
carryover  to  a  taxable  year  subsequent  to 
such  first  taxable  year,  then  the  total  in¬ 
crease  in  tax  resulting  from  the  recom¬ 
putation  is  not  determinable  as  of  such 
first  taxable  year.  In  such  case,  the  total 
increase  in  tax  shall  be  taken  into  ac¬ 
coimt  in  equal  installments  in  the  first 
taxable  year  for  which  such  total  in¬ 
crease  is  determinable  and  in  each  suc¬ 
ceeding  taxable  year  for  which  a  portion 
of  the  increase  in  tax  would  have  been 
taken  into  account  under  subdivision  (i) 
of  this  subparagraph  if  the  total  increase 
had  been  determinable  as  of  the  first  tax¬ 
able  year  to  which  the  election  to  form 
the  aggregation  or  aggregations  under 
section  614(c)(1)  applies.  The  provi¬ 
sions  of  this  subdivision  may  be  illus¬ 
trated  by  the  following  example: 

Example.  Assume  that  taxpayer  A  elects 
under  section  614(c)  (1)  to  form  an  aggrega¬ 
tion  for  1960  and  all  subsequent  taxable 
years.  Assiune  further  that  taxpayer  A  Is 
required  to  recompute  his  tax  tor  four  prior 


taxable  years  under  subparagraphs  (1)  ajm 
(2)  of  this  paragraph  and  that  the  recom^ 
tatlon  for  each  of  such  taxable  years  resvau 
In  a  reduction  of  taxpayer  A’s  depletion  « 
lowance.  Under  subdivision  (1)  of  this  sub' 
paragraph,  the  total  Increase  In  tax  resmtinl 
from  the  recomputation  Is  to  be  taken 
account  In  equal  Installments  In  I960,  l96i 
1962,  and  1963.  However,  If  the  total  inJ 
crease  In  tax  Is  not  determinable  until  logj 
because  the  recomputation  for  the  prior  tax- 
able  years  results  In  the  reduction  of  a  net 
operating  loss  carryover  to  1961,  then  the 
total  Increase  shall  be  taken  Into  account  in 
equal  Installments  In  1961,  1962,  and  1963 
In  like  manner.  If  the  total  Increase  In  tax  is 
not  determinable  until  1962,  It  shall  be  taken 
Into  account  In  equal  Installments  In  196] 
and  1963. 

(iii)  Death  or  cessation  of  existence 
of  taxpayer.  If  the  taxpayer  dies  or 
ceases  to  exist,  the  portion  of  the  in- 
crease  in  tax  determined  under  subpara¬ 
graph  (3)  (V)  of  this  paragraph  which 
has  not  been  taken  into  account  under 
subdivision  (i)  or  (ii)  of  this  subpara¬ 
graph  for  taxable  years  prior  to  the  tax¬ 
able  year  of  the  occurrence  of  such  death 
or  such  cessation  of  existence,  as  the 
case  may  be,  shall  be  taken  into  account 
for  the  taxable  year  in  which  such  death 
or  such  cessation  of  existence,  as  the 
case  may  be,  occurs. 

(5)  Adjustments  to  basis  of  aggre¬ 
gated  property.  If  the  taxpayer  elects 
to  form  an  aggregated  property  or  prop¬ 
erties  under  section  614(c)  (1)  for  a  tax¬ 
able  year  and  if  a  recomputation  of  tax 
is  required  to  be  made  for  any  taxable 
year  which  results  in  reduction  of  the 
depletion  allowance  previously  deducted 
by  the  taxpayer  for  such  year,  then 
proper  adjustments  shall  be  made  with 
respect  to  the  adjusted  basis  of  such 
aggregated  property  or  properties.  In 
such  a  case — 

(i)  If  the  sum  of  the  depletion  allow¬ 
ances  actually  deducted  with  respect  to 
the  interests  included  in  a  constructed 
aggregated  property  exceeds  the  deple¬ 
tion  allowance  computed  under  subpara¬ 
graph  (3)  (ii)  of  this  paragraph  with 
respect  to  such  constructed  aggregated 
property,  the  adjusted  basis  of  the  ag¬ 
gregated  property  formed  under  section 
614(c)  (1)  shall  be  Increased  by  such 
excess,  and 

(ii)  If  the  depletion  allowance  com¬ 
puted  under  subparagraph  (3)  (ii)  of 
this  paragraph  with  respect  to  a  con¬ 
structed  aggregated  property  exceeds  the 
sum  of  the  depletion  allowances  actually 
deducted  with  respect  to  the  interests 
included  in  such  constructed  aggregated 
property,  the  adjusted  basis  of  the  ag¬ 
gregated  property  formed  under  sectiwi 
614(c)  (1)  shall  be  reduced  (but  not 
below  zero)  by  such  excess. 

However,  the  adjusted  basis  of  an  aggre¬ 
gated  property  formed  under  section 
614(c)  (1)  may  be  increased  only  to  the 
extent  such  excess  would  have  resulted 
in  an  increase  in  such  adjusted  basis  if 
taken  into  account  under  paragraph  (a) 
of  §  1.614-6.  Thus,  if  depletion  previ¬ 
ously  allowed  with  respect  to  the  sepa¬ 
rate  operating  mineral  interests  included 
in  the  aggregation  formed  under  section 
614(c)  (1)  exceeds  the  total  of  the  unad¬ 
justed  bases  of  such  interests  by  $5,000, 
and  if  the  recomputation  of  tax  required 
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made  under  this  paragraph  results 
S  TdeDletion  allowance  which  is  $7,000 
S^than  the  depletion  actually  deducted 
^respect  to  such  interests,  then  the 
!Siii«!ted  basis  of  such  aggregation  may 
^Sased  by  only  $2,000.  If,  with 
!Lnect  to  the  same  aggregated  property 
under  section  614(c)  (1),  adjust¬ 
ments  to  adjusted  basis  are  required 
nnder  this  subparagraph  as  a  result  of 
recomputation  of  tax  for  two  or  more 
taxable  years,  the  total  or  net  amount  of 
such  adjustments  shall  be  taken  into 
^unt.  Any  adjustment  to  the  ad¬ 
just^  basis  of  an  aggregation  required 
by  this  subparagraph  shall  be  taken  into 
account  as  of  the  effective  date  of  the 
election  to  form  such  aggregation  under 
section  614(c)  (1)  and  shall  be  effective 
for  all  purposes  of  subtitle  A  of  the  In¬ 
ternal  Revenue  Code  of  1954.  For  other 
rules  relating  to  the  determination  of 
the  aiusted  basis  of  an  aggregated 
property,  see  paragraph  (a)  of  §  1,614-6. 

§  1.614-4  1939  Code  treatment  with  re¬ 

spect  to  separate  operating  mineral 
interests  in  the  case  of  oil  and  gas 
wells. 


(a)  General  rule.  In  the  case  of  oil 
and  gas  wells,  a  taxpayer  may  treat 
under  section  614(d)  and  this  section 
any  property  as  if  section  614  (a)  and  (b) 
had  not  been  enacted.  For  purposes  of 
this  section,  the  term  “property”  means 
each  separate  operating  mineral  interest 
owned  by  the  taxpayer  in  each  mineral 
deposit  in  each  separate  tract  or  parcel 
of  land.  Separate  tracts  or  parcels  of 
land  exist  not  only  when  areas  of  land 
are  separated  geographically,  but  also 
when  areas  of  land  are  separated  by 
means  of  the  execution  of  conveyances 
or  leases.  If  the  taxpayer  treats  any 
property  or  properties  under  this  sec¬ 
tion,  the  taxpayer  must  treat  each  such 
property  as  a  separate  property  except 
that  the  taxpayer  may  treat  any  two 
or  more  properties  that  are  included 
within  the  same  tract  or  parcel  of  land 
as  a  single  property  provided,  such  treat¬ 
ment  is  consistently  followed.  If  the 
taxpayer  treats  two  or  more  properties 
as  a  single  property  under  this  section, 
such  properties  shall  be  considered  as  a 
single  property  for  all  purposes  of  sub¬ 
title  A  of  the  Internal  Revenue  Code  of 
1954.  The  taxpayer  may  not  make  more 
than  one  combination  of  properties 
within  the  same  tract  or  parcel  of  land. 
Thus,  if  the  taxpayer  treats  two  or  more 
properties  that  are  included  within  the 
same  tract  or  parcel  of  land  as  a  single 
property,  each  of  the  remaining  prop¬ 
erties  included  within  such  tract  or 
parcel  of  land  shall  be  treated  as  a  sepa¬ 
rate  property.  If  the  taxpayer  has 
heated  two  or  more  properties  that  are 
included  within  the  same  tract  or  parcel 
of  land  as  a  single  property-  and  subse¬ 
quently  discovers  or  acquires  an  addi¬ 
tional  mineral  deposit  within  the  same 
tract  or  parcel  of  land,  he  may  include 
his  interest  in  such  deposit  with  the  two 
or  more  properties  which  are  being 
treated  as  a  single  property  or  he  may 
treat  his  interest  in  such  deposit  as  a 
separate  property.  If  the  taxpayer  has 
treated  each  property  included  within 
a  tract  or  parcel  of  land  as  a  separate 
property  and  subsequently  discovers  or 
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acquires  an  additional  mineral  deposit 
within  the  same  tract  or  parcel  of  land, 
he  may  combine  his  interest  in  such  de> 
posit  with  any  one  of  the  separate  prop¬ 
erties  included  within  the  tract  or  parcel 
of  land,  but  not  with  more  than  one  of 
them  since  they  cannot  be  validly  com¬ 
bined  with  each  other.  The  taxpayer 
may  not  combine  properties  which  are 
included  within  different  tracts  or  par¬ 
cels  of  land  under  this  section  irrespec¬ 
tive  of  whether  such  tracts  or  parcels  of 
land  are  contiguous.  The  treatment  of 
a  property  as  a  separate  property  or  the 
treatment  of  two  or  more  properties  in¬ 
cluded  within  a  single  tract  or  parcel  of 
land  as  a  single  property  under  this  sec¬ 
tion  shall  be  binding  upon  the  taxpayer 
for  the  first  taxable  year  for  which  such 
treatment  is  effective  and  for  all  sub¬ 
sequent  taxable  years.  For  provisions 
relating  to  the  first  taxable  year  for 
which  treatment  under  this  section  be¬ 
comes  effective,  see  paragraph  (d)  of 
this  section. 

(b)  Treatment  consistent  with  treat¬ 
ment  lor  taxable  years  prior  to  1954.  If 
the  taxpayer  has  treated  properties  in 
a  manner  consistent  with  the  rules  con¬ 
tained  in  paragraph  (a)  of  this  section 
for  taxable  years  to  which  the  Internal 
Revenue  Code  of  1939  applies  and  if  the 
taxpayer  desires  to  treat  such  properties 
under  section  614(d),  then  such  proper¬ 
ties  must  continue  to  be  treated  in  the 
same  manner.  The  provisions  of  this 
paragraph  may  be  illustrated  by  the  fol¬ 
lowing  examples: 

Example  (1).  In  1960,  taxpayer  A  owned 
two  separate  tracts  of  land  designated  No. 

1  and  No.  2.  Each  tract  contained  three 
mineral  deposits.  In  the  case  of  tract  No.  1, 
taxpayer  A  treated  the  three  mineral  deposits 
as  a  single  property.  In  the  case  of  tract  No. 
2,  taxpayer  A  treated  the  first  mineral  deposit 
as  a  separate  property  and  treated  the  second 
and  third  mineral  deposits  as  a  single  prop¬ 
erty.  This  treatment  was  consistently  fol¬ 
lowed  for  the  taxable  years  1950,  1951,  1952, 
and  1953.  Taxpayer  A  desires,  for  1964  and 
subsequent  taxable  years,  to  treat  the  prop¬ 
erties  in  tracts  Nos.  1  and  2  as  if  section 
614  (a)  and  (b)  had  not  been  enacted.  For 
1954  and  subsequent  taxable  years,  the  three 
deposits  in  tract  No.  1  must  be  treated  as  a 
single  property;  the  first  deposit  in  tract  No. 

2  must  be  treated  as  a  separate  property; 
and  the  second  and  third  deposits  in  tract 
No.  2  must  be  treated  as  a  single  property. 

Example  (2).  Assume  the  same  facts  as 
in  example  (1)  except  that,  at  the  time  the 
treatment  under  this  section  is  adopted, 
assessment  of  any  deficiency  or  credit  or 
refund  of  any  overpayment  for  the  taxable 
years  1954  and  1955  resulting  from  the  treat¬ 
ment  of  properties  under  this  section  is  pre¬ 
vented  by  the  operation  of  the  statute  of 
limitations.  For  1956  and  subsequent  tax¬ 
able  years,  the  three  deposits  in  tract  No.  1 
must  be  treated  as  a  single  property;  the  first 
deposit  in  tract  No.  2  must  be  treated  as  a 
separate  property:  and  the  second  and,  third 
deposits  in  tract  No.  2  must  be  treated  as  a 
single  property. 

(c)  Bases  of  separate,  properties  pre¬ 
viously  included  in  an  aggregation  under 
section  614(b).  If  the  taxpayer  has 
made  an  election  under  section  614(b) 

'  to  form  an  aggregation  of  operating 
mineral  interests  and  if  such  taxpayer 
subsequently  revokes  such  election  for  all 
taxable  years  for  which  it  was  made  and 
treats  the  properties  that  are  included 
within  such  aggregation  under  section 


614(d)  and  this  section  by  filing  the 
statement  required  by  paragraph  (e)  of 
this  section,  then  the  adjusted  basis  of 
each  separate  property  (as  defined  in 
paragraph  (a)  of  this  section)  that  is 
a  part  of  such  aggregation  shall  be  de¬ 
termined  as  if  the  taxpayer  had  made 
no  election  under  section  614(b) .  How¬ 
ever,  if,  at  the  time  of  the  filing  of  the 
statement  revoking  the  election  under 
section  614(b),  assessment  of  any  defi¬ 
ciency  or  credit  or  refund  of  any  over¬ 
payment,  as  the  case  may  be,  resulting 
from  such  revocation  is  prevented  by  the 
operation  of  any  law  or.  rule  of  law  for 
any  taxable  year  or  years  for  which  the 
election  under  section  614(b)  was  made^ 
then  the  adjusted  basis  of  each  separate 
property  that  is  a  part  of  the  aggregation 
shall  be  determined  in  accordance  with 
the  provisions  contained  in  paragraph 
(a)  (2)  of  §  1.614-6  as  of  the  first  day 
of  the  first  taxable  year  for  which  the 
revocation  is  effective.  After  determin¬ 
ing  the  adjusted  basis  of  each  separate 
property  included  within  the  aggrega¬ 
tion,  the  taxpayer  may  treat  such  prop¬ 
erties  in  any  manner  which  is  in  accord¬ 
ance  with  paragraph  (a)  of  this  section. 
See,  however,  paragraph  (b)  of  this 
section.  The  provisions  of  this  para¬ 
graph  may  be  illustrated  by  the  follow¬ 
ing  examples; 

Example  (/).  Taxpayer  A  owns  two  sep¬ 
arate  tracts  of  land,  designated  No.  1  and 
No.  2,  each  of  which  contains  three  mineral 
deposits.  The  Interests  in  the  two  tracts 
of  land  constitute  an  operating  unit  as  de¬ 
fined  in  paragraph  (c)  of  §  1.614-2.  Tax¬ 
payer  A  elects  under  section  614(b)  to  form 
an  aggregation  of  all  the  interests  in  the 
operating  xinit  for  1954  and  all  subsequent 
taxable  years.  Subsequently,  taxpayer  A 
revokes  such  election  by  filing  a  statement 
in  accordance  with  pan^^ph  (e)  of  this 
section.  Such  revocation  is  effective  for  1966 
and  subsequent  taxable  years  becavise,  at 
the  time  of  the  filing  of  the  statement  of  rev¬ 
ocation,  assessment  of  any  deficiency  or 
credit  or  refund  of  any  overpa3rment  for  the 
taxable  years  1964  and  1956  resulting  from 
such  revocation  is  prevented  by  the  operation 
of  the  statute  of  limitations.  The  adjusted 
bases  of  the  six  properties  that  Included 
within  the  aggregation  shall  be  determined 
in  accordance  with  paragraph  (a)  (2)  of 
§  1.614-6  as  of  the  beginning  of  the  taxable 
year  1956. 

Example  (2).  Assume  the  same  facts  as 
in  example  (1)  and,  in  addition,  assume  that 
for  taxable  years  to  which  the  Internal  Rev¬ 
enue  Ciode  of  1939  is  applicable,  taxpayer  A 
treated  the  three  deposits  in  tract  No.  1  as 
a  single  property  and  the  three  deposits  in 
tract  No.  2  as  a  single  property.  After  deter¬ 
mining  the  adjusted  basis  of  each  of  the  six 
properties  as  Illustrated  in  example  (1),  the 
adjusted  bases  of  the  three  properties  in 
tract  No.  1  must  be  combined  and  the  ad¬ 
justed  bases  of  the  three  properties  in  tract 
No.  2  must  be  combined  since  the  manner 
in  which  such  properties  were  treated  for 
taxable  years  to  which  the  Internal  Revenue 
Code  of  1939  is  applicable  is  consistent  with 
the  rules  contained  in  paragraph  (a)  of  this 
section. 

(d)  Treatment;  when  effective.  If  a 
taxpayer  treats  any  property  in  ac(X)rd- 
ance  with  this  section,  then  such  treat¬ 
ment  shall  be  effective  for  whichever  of 
the  following  taxable  years^s  the  later: 

(1)  The  latest  taxable  year  for  which 
an  election  could  have  been  made  with 
respect  to  such  property  under  section 
614(b) ;  or 
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(2)  The  first  taxable  year  beginning 
after  December  31,  1953,  and  ending 
after  August  16, 1054,  in  respect  of  which 
assessment  of  a  deficiency  or  credit  or 
refund  of  an  overpayment,  as  the  case 
may  be,  resulting  from  the  treatment  of 
such  property  under  this  section,  is  not 
prevented  by  the  operation  of  any  law 
or  rule  of  law  on  the  date  such  treat¬ 
ment  is  adopted. 

(e)  Manner  of  adopting  the  treatment 
of  properties  under  this  section.  If  the 
taxpayer  does  not  make  an  election 
under  section  614(b)  with  respect  to  a 
property  within  the  time  prescribed  for 
making  such  an  election,  then  the  tax¬ 
payer  shall  be  deemed  to  have  treated 
such  property  under  this  section.  In 
such  case,  the  manner  in  which  such 
property  is  treated  in  filing  the  taxpayer’s 
income  tax  return  for  the  first  taxable 
year  for  which  the  treatment  of  such 
property  is  effective  under  paragraph 
(d)  of  this  section  shall  establish  the 
treatment  which  must  be  consistently 
followed  with  respect  to  such  property 
for  subsequent  taxable  years.  However, 
if  the  income  tax  return  for  such  first 
taxable  year  is  filed  prior  to  the  first 
day  of  the  first  month  which  begins  more 
than  90  days  after  the  regulations  under 
section  614  are  published  in  the  Federal 
Register  as  a  Treasury  decision,  then  the 
taxpayer  may  adopt  the  treatment  pro¬ 
vided  for  under  this  section  with  respect 
to  the  property  by  filing  a  statement  at 
any  time  on  or  before  the  first  day  of 
such  first  month  with  the  district  direc¬ 
tor  for  the  district  in  which  the  taxpay¬ 
er’s  income  tax  return  was  filed  for  the 
first  taxable  year  for  which  the  treat¬ 
ment  of  such  property  is  effective  under 
paragraph  (d)  of  this  section.  Such 
statement  shall  set  forth  the  first  tax¬ 
able  year  for  which  the  treatment  of  the 
property  under  this  section  is  effective, 
shall  revoke  any  previous  elections  made 
with  respect  to  such  property  under  sec¬ 
tion  614(b),  shall  state  the  manner  in 
which  such  property  was  treated  for  tax¬ 
able  years  subject  to  the  1939  Code,  shall 
state  the  manner  in  which  such  property 
is  to  be  treated  under  this  section,  and 
shall  be  accompanied  by  an  amended 
return  or  returns  if  necessary. 

(f)  Certain  treatment  under  this  sec¬ 
tion  precludes  election  to  aggregate  un¬ 
der  section  614(b)  with  respect  to  the 
same  operating  unit.  If  the  taxpayer’s 
treatment  of  any  properties  that  are  in¬ 
cluded  within  an  operating  unit  (as  de¬ 
fined  in  paragraph  (c)  of  §  1.614-2) 
imder  section  614(d)  and  this  section 
would  constitute  an  aggregation  imder 
section  614(b)  and  if  such  taxpayer 
elects,  or  has  elected,  to  form  an  aggre¬ 
gation  within  the  same  operating  unit 
imder  section  614(b)  for  any  taxable 
year  for  which  the  treatment  under  sec¬ 
tion  614(d)  is  effective,  then  the  election 
made  under  section  614(b)  shall  not 
apply  for  any  such  taxable  year. 

§  1.614—5  Special  rales  as  to  aggre¬ 
gating  nonoperating  mineral  in¬ 
terests. 

(a)  Ag^f^ating  nonoperating  mineral 
interests  for  taxable  years  beginning  be¬ 
fore  January  1, 1958.  Upon  proper  show¬ 
ing  to  the  Commissioner,  a  taxpayer  who 


owns  two  or  more  separate  nonoperating 
mineral  interests  in  a  single  tract  or  par¬ 
cel  of  land,  or  in  two  or  more  contiguous 
tracts  or  parcels  of  land,  shall  be  per¬ 
mitted  to  aggregate  all  such  interests  in 
each  separate  kind  of  mineral  deposit 
and  treat  them  as  one  property.  Permis¬ 
sion  will  be  granted  by  the  Commissioner 
only  if  the  taxpayer  establishes  that  he 
will  sustain  an  undue  hardship  if  such 
nonoperating  mineral  interests  are  not 
treated  as  one  property.  Such  hardship 
may  exist,  for  example,  if  it  is  impossible 
for  the  taxpayer  to  determine  the  bound¬ 
aries,  source,  or  costs  of  the  separate 
interests,  or  if  a  taxpayer  who  owns  a 
single  royalty  interest,  production  pay¬ 
ment,  or  net  profits  interest  cannot  de¬ 
termine  the  separate  deposits  from 
which  his  payments  will  be  derived.  In 
no  event  shall  undue  hardship  be  deemed 
to  exist  solely  by  reason  of  tax  disad¬ 
vantage.  'The  treatment  of  such  inter¬ 
ests  as  one  property  shall  be  applicable 
for  all  purposes  of  subtitle  A  of  the  In¬ 
ternal  Revenue  Code  of  1954.  In  no  event 
may  nonoperating  mineral  interests  in 
tracts  or  parcels  of  land  which  are  not 
contiguous  be  treated  as  one  property. 
The  term  “two  or  more  contiguous  tracts 
or  parcels  of  land’’  means  tracts  or 
parcels  of  land  which  have  common 
boundaries.  Common  boundaries  in¬ 
clude  survey  lines,  public  roads,  or  simi¬ 
lar  easements  for  the  use  of  land  without 
the  existence  of  an  intervening  mineral 
right  between  the  tracts  or  parcels  of 
land.  Tracts  or  parcels  of  land  which 
touch  only  at  a  common  corner  are  not 
contiguous.  For  the  definition  of  “non¬ 
operating  mineral  interests’’,  see  para¬ 
graph  (g)  of  this  section. 

(b)  Manner  and  scope  of  election — 
(1)  Time  for  filing  application  for  per¬ 
mission  to  aggregate  separate  nonoperat¬ 
ing  mineral  interests  under  paragraph 
(a)  of  this  section.  The  application  for 
permission  to  aggregate  separate  non¬ 
operating  mineral  interests  under  para¬ 
graph  (a)  of  this  section  shall  be  filed  at 
any  time  on  or  before  the  first  day  of  the 
first  month  which  begins  more  than  90 
days  after  the  regulations  under  section 
614  are  published  in  the  Federal  Register 
as  a  Treasury  decision.  Such  application 
shall  indicate  the  first  taxable  year  for 
which  the  aggregation  is  to  be  formed. 
If,  prior  to  such  publication  of  the  regu¬ 
lations  under  section  614,  an  application 
has  been  filed,  the  taxpayer  ne^  file  only 
a  supplemental  application  containing 
such  additional  information  as  is  neces¬ 
sary  to  comply  with  the  requirements  of 
subparagraph  (2)  of  this  paragraph. 

(2)  Contents  of  application  and  re¬ 
turns  under  permission.  The  application 
for  permission  to  aggregate  nonoperat¬ 
ing  mineral  interests  under  paragraph 
(a)  of  this  section  shall  include  a  com¬ 
plete  statement  of  the  facts  upon  which 
the  taxpayer  relies  to  show  the  undue 
hardship  which  would  result  if  such  an 
aggregation  were  not  permitted.  Such 
application  shall  also  include  a  descrip¬ 
tion  of  the  nonoperating  mineral  in¬ 
terests  owned  by  the  taxpayer  within  the 
tract  or  tracts  of  land  involved.  A  gen¬ 
eral  description,  accompanied  by  maps 
appropriately  marked,  which  accurately 
circumscribes  the  scope  of  the  aggrega¬ 


tion  and  shows  that  the  taxpayer  is  a* 
gregating  all  the  nonoperating  min^ 
interests  in  a  particular  kind  of  min^ 
deposit  within  the  tract  or  tracts^l^ 
involved  will  be  sufficient,  if  ^ 
Commissioner  grants  permission,  a 
of  the  letter  granting  such  permissiS 
shall  be  filed  with  the  district  directwfS 
the  district  in  which  the  taxpayer’s  in 
come  tax  return  was  filed  for  the  firJ 
taxable  year  for  which  such  permit 
applies,  and  shall  be  accompaniedb^ 
amended  return  or  returns  if  necessarj 

(3)  Election;  binding  effect^^ 
election  to  aggregate  separate  non(^. 
ating  mineral  interests  under  paragranh 
(a)  of  this  section  shall  be  binding  upon 
the  taxpayer  for  the  first  taxable  year  for 
which  made  and  all  subsequent  taxable 
years  beginning  before  January  l,  lajj 
unless  consent  to  make  a  change  is  ob^ 
tained  from  the  Commissioner.  The  ru). 
plication  for  consent  to  make  a  nhaup 
must  set  forth  in  detail  the  reason  or 
reasons  for  such  change.  Consent  to  a 
different  treatment  shall  not  be  granted 
where  the  principal  purpose  for  such 
change  is  due  to  tax  consequences.  For 
rules  relating  to  the  binding  effect  of  an 
election  where  the  basis  of  an  aggregated 
property  in  the  hands  of  the  transfoee 
is  determined  by  reference  to  the  basisin 
the  hands  of  the  transferor,  see  para¬ 
graph  (c)  of  §  1.614-6. 

(4)  Aggregations  under  the  1939  Code. 
An  application  for  permission  to  aggie^ 
gate  nonoperating  mineral  interests  un¬ 
der  paragraph  (a)  of  this  section  Shan  be 
submitted  in  accordance  with  fiie  re¬ 
quirements  of  this  paragraph  notwith¬ 
standing  the  fact  that  the  taxpayer  may 
have  aggregated  such  interests  for  tax¬ 
able  years  to  which  the  Internal  Revenue 
Code  of  1939  is  applicable.  If  such  in¬ 
terests  were  aggregated  for  taxable  years 
to  which  the  Internal  Revenue  Code  of 
1939  applies  and  the  aggregation  was^>- 
proved  by  the  Internal  Revenue  Service 
for  such  years  after  full  consideration 
thereof  on  its  merits,  such  approval  win 
generally  be  accepted  as  evidence  that 
undue  hardship  would  result  if  the  ag¬ 
gregation  were  not  permitted. 

(c)  Termination  of  aggregation  of 
nonoperating  mineral  interests— (\) 
General  rule.  Any  aggregation  of  nwi- 
operating  mineral  interests  formed  under 
paragraphs  (a)  and  (b)  of  this  section 
shall  not  apply  with  respect  to  any  taxa¬ 
ble  year  beginning  after  December  31, 
1957.  Thus,  if  a  taxpayer  makes  a  bind¬ 
ing  election  to  form  such  an  aggregation 
for  taxable  years  beginning  before  Jan¬ 
uary  1,  1958,  then  in  order  to  form  an 
aggregation  with  respect  to  any  taxable 
year  beginning  after  December  31,  1957, 
he  must  obtain  permission  in  accordance 
with  the  rules  prescribed  in  paragrafAs 

(d)  and  (e)  of  this  section. 

(2)  Bases  of  separate  nonoperaitM 
mineral  interests.  If  a  taxpayer  forms 
an  aggregation  of  nonoperating  mineral 
interests  under  paragraphs  (a)  and  (b) 
of  this  section  which  is  terminated  under 
subparagraph  (1)  of  this  paragraph,  the 
adjusted  bases  of  the  separate  nonoper¬ 
ating  mineral  interests  included  in  such 
aggregation  shall  be  determined  in  ac¬ 
cordance  with  paragraph  (a)  (2)  of 
§  1.614-6. 
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(d)  Aggregating 
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years.  Upon  proper  showing  to  cable. 

:S  OMunissioner.  a  taxpayer  who  owns 
S/normore  separate  nonoperating  min- 

toterests  in  a  single  tract  or  parcel  more  than  90  days  after  the  regulations 
or  in  two  or  more  adjacent  tracts  under  section  614  are  published  in  the 
“  oMWls  of  land,  shall  be  permitted,  Federal  Register  as  a  Treasury  .decision. 
Ler  section  614(e) .  to  form  an  aggre- 
'^on  of  all  of  such  interests  in  each  taxable  year  for  which  the  aggregation 
E^ate  kind  of  mineral  deposit  and  is  to  be  formed.  If,  prior  to  such  pub- 
such  aggregation  as  one  property. 
pSnission  shall  be  granted  by  the  Com¬ 
moner  only  if  the  taxpayer  estab¬ 
lishes  that  a  principal  p 
inff  the  aggregation  is  m 
Of  tax.  The  fact  that 


:j  nonoperating  min-  payer,  for  any  taxable  year  beginning  retmm  or  returns  if  necessary  or,  if  ap- 
taxable  years  beginning  before  January  1, 1958,  to  which  the  In-  propriate,  a  claim  for  credit  or  refund. 

temal  Revenue  Code  of  1954  is  appli-  (5)  Election;  binding  effect.  The 
In  such  case,  the  application  may  election  to  aggregate  separate  nonoper- 
be  filed  at  any  time  on  or  before  the  first  ating  mineral  interests  under  section  614 
day  of  the  first  month  which  begins  (e)  and  paragraph  (d)  of  this  section 

shall  be  binding  upon  the  taxpayer  for 
the  first  taxable  year  for  which  made 
and  for  all  subsequent  taxable  years  un- 
Such  application  shall  designate  the  first  less  consent  to  make  a  change  is  ob¬ 
tained  from  the  Commissioner.  The 
application  for  consent  to  make  a  change 
lication  of  regulations  imder  section  614,  must  set  forth  in  detail  the  reason  or 
an  application  has  been  filed,  the  tax-  reasons  for  such  change.  Consent  to  a 
payer  need  file  only  a  supplemental  ap-  different  treatment  shall  not  be  granted 
plication  containing  such  additional  where  the  principal  purpose  for  such 

_ _ avoidance  information  as  is  necessary  to  comply  change  is  due  to  tax  consequences.  For 

Ttjx  Tlie  fact  that  tne  aggregation  with  the  requirements  of  subparagraph  rules  relating  to  the  binding  effect  of  an 
of  nonoperating  mineral  Interests  will  (4)  of  this  paragraph.  election  where  the  basis  of  an  aggregated 

josult  in  a  substantial  reduction  in  tax  (3)  Limitation.  If  the  taxpayer  property  in  the  hands  of  the  transferee 
is  evidence  that  avoidance  of  tax  is  a  forms  any  aggregation  of  nonoperating  is  determined  by  reference  to  the  basis 
principal  purpose  of  the  taxpayer.  An  mineral  interests  under  subparagraph  in  the  hands  of  the  transferor,  see  para- 
aggregation  formed  under  the  provisions  (2)  of  this  paragraph,  then  any  aggre-  graph  (c)  of  S  1.614-6. 

(rf  this  paragraph  shall  be  considered  gation  of  nonoperating  mineral  inter-  (6)  Aggregations  under  the  1939  Code. 
as  one  property  for  all  purposes  of  the  ests  formed  under  paragraphs  (a)  and  An  application  for  permission  to  aggre- 
Intemal  Revenue  Code  of  1954.  In  no  (b)  of  this  section  shall  not  apply  for  gate  nonoperating  mineral  Interests 
event  may  nonoperating  mineral  inter-  any  taxable  year.  The  provisions  of  this  imder  section  614(e)  and  paragraph  (d) 
ests  in  tracts  or  parcels  of  land  which  subparagraph  may  be  illustrated  by  the  of  this  section  shall  be  submitted  in  ac- 
are  not  adjacent  be  aggregated  and  following  example:  cordance  with  the  requirements  of  this 

treated  as  one  property.  The  term  “two  Example,  in  1954,  taxpayer  A  owns  six  Paragraph  notwithstanding  the  fact  that 
or  nior6  fidjECCnt  trECts  or  pErcols  of  separate  nonoperating  mineral  interests  des-  tllO  tEXpEyor  may,  I1EV6  ESSrOEEted  such 
land”  means  tracts  or  parcels  of  land  ignated  No.  i  through  No.  6.  interests  Nos.  interests  for  taxable  years  to  which  the 
that  are  in  reasonably  close  proximity  i  through  3  are  royalty  interests  in  con-  Internal  Revenue  Code  of  1939  is 
to  each  other  depending  on  the  facts  tiguous  tracts  of  land,  interests  Nos.  4  applicable.  If  such  interests  were  aggre- 
and  circumstances  of  each  case.  Adja-  though  e,  which  are  located  in  an  entirely  gated  for  taxable  years  to  which  the 
cent  tracts  or  parcels  of  land  do  not  different  area  from  interests  Nos.  1  though  internal  Revenue  Code  of  1939  applies 
BMeoarto  have  wy  ooamon  boimd-  S>Si|uom  bi“wwcii  m  and  the  aggregaU<m^  approved  by  the 

aries,  and  may  be  separated  by  inter-  adjacent  to  each  other,  m  1969  taxpayer  Internal  Revenue  Service  for  such  years 
vening  mineral  rights.  For  the  definition  ^  obtains  permission  and  elects  under  sec-  after  full  consideration  thereof  on  its 
of  "nonoperating  mineral  interests”,  see  tion  614(e)  and  subparagraph  (2)  of  this  merits,  such  approval  will  generally  be 
paragraph  (g)  of  this  section.  paragraph  to  form  an  aggregation  of  Inter-  accepted  as  evidence  that  avoidance  of 

(e)  Manner  and  scope  of  election —  ests  Nos.  4  through  6  for  1956  and  all  sub-  tax  is  not  a  principal  purpose  of  forming 
(1)  Time  for  filing  application  for  per-  sequent  taxable  years.  Taxpayer  A  may  not  the  aggregation. 

mission  to  aggregate  separate  nonoper-  f Elections;  when  effective.  If  the 
ating  mineral  interests  under  section  of  this  Iwtio^^fo?  i964^r^Sy  sui^quent  taxpayer  has  elected  to  form  an  aggrega- 
614(e).  The  application  for  permission  taxable  year,  if  taxpayer  A  wishes  to  form  tion  under  either  paragraph  (a)  orpara- 
to  aggregate  separate  nonoperating  min-  an  aggregation  of  interests  Nos.  i  through  s,  graph  (d)  of  this  section,  the  date  on 
eral  interests  under  section  614(e)  and  he  must  obtain  permission  under  paragraph  which  the  aggregation  becomes  effective 
paragraph  (d)  of  this  section  shall  be  (d)  of  this  section  and  this  paragraph.  is  the  first  day  of  the  first  taxable  yeai 

m^e  in  siting  to  the  Commlsstoner  oJ  contents  of  opplicotion  ond  re-  election  i»  «“ade:  except 

Revenue,  We^l^ton  25,  D^.  turns  under  permission.  The  appUca-  that  il  any  separate  nonowratlng  i^- 
ai*  appUcation  ^ali  filed  wife-  permission  to  aggregate  non-  eral  interest  tocluded  in  such  aggxegatiOT 

to  90  days  »tter  the  begln^  of  the  operating  mineral  interests  under  sec-  ««?  aoQt^ed  ^ter  such  first  day,  the 

tlonOUte)  and  paragraph  (d)  of  this  date  on  which  the  illusion  of  such  mto- 
her  31,  1957,  for  which  aggregation  is  -uoii  inriudp  »  pomniPti>  *itatP-  est  in  such  aggregation -becomes  effectivt 

d^ed  or  witWn  90  days  after  the  acqui-  ^ZTotthe  flcte  upon  X??The^-  ^he  date  of  its  acquisition. 
dUonofoneofthenonoperati^n^eral  ^  show  that  avoidance  of  Definition  of  nonoperattng  min- 

interests  which  is  1x)  be  included  in  the  ^  principal  purpose  of  forming  aral  interests.  For  purposes  of  this  sec- 
aggregation,  whichever  is  later  How-  aggregation.  Such  awilication  shall  “nonoperating  mineral  interests' 

ever,  if  the  last  day  on  which  the  appli-  ,  inriudp  n.  dp«!printion  of  thp  non-  includes  only  those  interests  described  ii 

cation  may  be  filed  under  this  paragraph  onoratinc  mineral  interests  within  the  section  614(a)  which  are  not  operatint 

falls  before  the  first  day  of  the  first  mineral  interests  within  the  meaning  o] 

month  which  begins  more  than  90  days  paragraph  (b)  of  §  1.614-2.  The  tax- 

it  approprlateiir  m'arked,  which  accurately  peyer  who  holds  the  operating  or  wort 
circumscribes  the  scope  of  the  aggrega-  *“?  a  ntoeral  dep^t,  but  to  no 

.f  ™  and  snows  that  the  taxpayer  to  ag-  ae‘"?“y  conducting  opei^ons  with  re- 

may  be  filed  at  any  time  on  or  before  nil  tup  nononeratteff  mineral  deposit,  does  not  have  j 

nihfSion’^f  X'iM.ili' ■  interi^in  a  Articular  kind  of  mineral 
prior  to  such  publication  of  the  regula-  within  the  trart  or  tracts  of  land  deposit  notwithstanding  the  fact  that  h( 

ttons  under  section  614,  an  application  ^  -.f  tv,o  nr,m  intends  to  transfer  such  operating  right 

il»0toStMcXin"1^n^Ci  SSrr"S.^J“^Sioni'  ttoTo}  e‘  »  '““r  time. 
such^SionafmSrSaiTs^n^^^^  tax  ^ 'S 

^par^rh™"*  rltrnXIh^fim ssi™rwhi?h  Ki'’ihrreXi„e‘,"i  iiXto 

(2)  Election' to  apply  section  SI4(el  “en  permission  applies.  If  the  tax-  Iwen  .ggregated. 

retroactively.  The  application  for  per-  already  filed  such  return,  a  (q^)  Basis  of  property  resulting  fror 

mission  to  aggregate  separate  nonoper-  copy  of  the  letter  of  permission  shall  be  aggregation — (1)  General  rule.  When 
ating  mineral  interests  under  section  614  filed  with  the  district  director  for  the  taxpayer  has  aggregated  as  one  propert 
(e)  and  paragraph  cd)  of  this  section  district  in  which  such  return  was  filed  two  or  more  interests  under  section  61 
may  be  filed,  at  the  election  of  the  tax-  and  shall  be  accompanied  by  an  amended  (b) ,  (c) ,  or  (e) ,  the  unadjusted  basis  o 
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such  aggregated  property  shall  be  the 
sum  of  the  unadjusted  bases  of  the  vari¬ 
ous  mineral  interests  aggregated.  The 
adjusted  basis  ol  the  aggregated  prop¬ 
erty  on  the  effective  date  of  the  aggrega¬ 
tion  shall  be  the  unadjusted  basis  of  the 
aggr^ated  property,  adjusted  by  the 
total  of  all  adjustments  to  the  bases  of 
the  several  mineral  interests  aggregated 
as  required  by  section  1016  to  the  effec¬ 
tive  date  of  aggregation.  Thereafter, 
the  adjustments  to  basis  required  by  sec¬ 
tion  1016  shall  apply  to  the  total  ad¬ 
justed  basis  of  the  aggregated  property 
for  all  purposes  of  subtitle  A  of  the  In¬ 
ternal  Rev^ue  Code  of  1954. 

<2)  Bases  upon  disposition  of  part  of, 
or  termination  of,  or  change  in,  an  ag¬ 
gregated  property.  (i)  When  a  taxpayer 
has  aggregated  two  or  more  separate 
mineral  interests  as  one  property  under 
section  614  (b),  (c),  or  (e)  and  there¬ 
after  sells,  exchanges,  or  otherwise  dis¬ 
poses  of  part  of  such  property,  the  total 
adjusted  basis  of  the  property  as  of  the 
date  of  sale,  exchange,  or  other  disposi- 
ticm  must  be  apportioned  to  determine 
the  adjusted  basis  of  the  part  disposed  of 
and  the  part  retained  for  purposes  of 
computing  gain  or  loss,  depletion,  and  for 
all  other  purposes  of  subtitle  A  of  the  In¬ 
ternal  Revenue  Code  of  1954.  Such  ad¬ 
justed  basis  shall  be  determined  by  ap¬ 
portioning  the  total  adjusted  basis  of  the 
property  between  the  part  of  the  prop¬ 
erty  disposed  of  and  the  part  retained  in 
the  same  proportion  as  the  fair  market 
value  of  each  part  (as  of  the  date  of  sale, 
exchange,  or  other  disposition)  bears  to 
the  total  fair  market  value  of  the  pr(H>- 
erty  as  of  such  date.  For  determining 
gain  or  loss  on  the  sale  or  exchange  of 
any  part  of  the  aggregated  property,  the 
adjusted  basis  of  the  aggregated  property 
(from  which  the  adjusted  basis  of  the 
part  is  determined)  shall  not  be  reduced 
below  zero. 

(ii)  If.  for  any  taxable  year  after  the 
first  taxable  year  for  which  an  aggrega¬ 
tion  under  section  614  (b) ,  (c) .  or  (e)  is 
effective, 

(a)  Any  such  aggregation  is  termi¬ 
nated  for  any  reason,  or 

(b)  The  treatment  of  any  mineral  in¬ 
terests  in  any  such  aggregation  is 
changed  after  obtaining  the  consent  of 
the  Commissioner, 

then  the  adjusted  basis  of  the  aggregated 
property  as  of  the  first  day  of  the  first 
taxable  year  for  which  such  termination 
or  change  is  effective  shall  be  appor¬ 
tioned  to  determine  the  adjusted  bases 
of  the  resultant  separate  mineral  inter¬ 
ests,  as  of  such  first  day,  for  purposes  of 
computing  gain  or  loss,  depletion,  and 
for  all  other  purposes  of  subtitle  A  of  the 
Internal  Revenue  Code  of  1954.  The  ad¬ 
justed  bases  of  such  separate  mineral  in¬ 
terests  shall  be  determined  by  apportion¬ 


ing  the  adjusted  basis  of  the  aggregated 
property  (as  of  the  first  day  of  the  first 
taxable  year  for  which  such  termination 
or  change  is  effective)  between  or  among 
such  interests  in  the  same  proportion  as 
the  fair  market  value  of  each  such  in¬ 
terest  (as  of  such  first  day)  bears  to  the 
total  fair  market  value  of  the  aggregated 
property  as ‘of  such  first  day.  For  the 
purpose  of  determining  the  adjusted 
bases  of  the  separate  mineral  interests, 
the  adjusted  basis  of  the  aggregated 
property  (from  which  the  adjusted  basis 
of  each  separate  mineral  interest  is  de¬ 
termined)  shall  not  be  reduced  below 
zero. 

(3)  The  application  of  subparagraphs 
(1)  and  (2)  of  this  paragraph  may  be 
illustrated  by  the  following  examples: 

Example  (1).  A  taxpayer  owning  three 
operatl^  mineral  interests,  designated  Nos. 
1,  2,  and  3,  within  a  single  operating  unit, 
properly  elects  to  aggregate  such  properties 
under  section  614(b)  for  the  calendar  year 
1954  in  his  income  tax  return  filed  on  April 
15,  1955.  The  unadjjisted  bases  and  adjust¬ 
ments  under  section  1016  for  depletion 


through  December  81,  1953,  in  resoect 
such  properties  are  as  follows: 


No.  1 
No.  2 
No.  3 


Vnad- 

justed 

basis 

$25,000 

18,000 

15,000 


menu 

under 

8cctio« 

Uli 

$37,000 

10,000 

iooo 


Total 


58,000 


41,000 


The  adjusted  basis  of  the  aggregated  propert* 
as  of  January  1,  1954,  is  $17,000  ($68 
$41,000). 

Example  (2).  Assume  the  same  facts  u 
in  example  (1) ,  except  that  a  portion  of  tte 
aggregated  property  is  sold  on  Jime  1,  um 
for  $15,000  whl(^  is  also  the  fair  market 
value  of  such  pcn-tion  on  the  date  of  sale 
In  order  to  determine  the  gain  or  lou  froai 
this  sale  as  well  as  the  adjusted  basis  of  the 
‘retained  property,  an  apportionment  must 
be  made.  The  aggregated  property  had  a 
fair  market  value  of  $25,000  on  the  date  of 
sale.  From  January  1,  1954,  through  Hay 
31,  1956,  $10,000  of  depletion  has  been  al¬ 
lowed  with  respect  to  the  aggregated  prop¬ 
erty.  The  adjusted  basis  of  the  portion  aoVi 
is  determined  as  follows: 


If 


$7,000  (adjusted  basis  of  aggregated  property) 


X 


$15,000 

?25,000 


=  $4,200  (adjusted  basis  of  portlonsoM) 


Therefore,  the  gain  on  this  sale  of  the  por¬ 
tion  sold  is  $10,800  ($15,000-$4,200) .  The 
adjusted  basis  of  the  property  retained  is 
$2,800  ($7,000-$4,200). 

Example  (J).  Assume  the  same  facts  as 
in  example  (2),  except  that  instead  of 
selling,  the  taxpayer  subleases  one  of  the 


leases  making  up  the  aggregated  property, 
retaining  a  one-eighth  royalty  interest  there¬ 
in.  The  fair  market  value  of  such  lesM  Is 
$15,000  on  the  date  of  the  sublease.  Tbs 
adjyisted  basis  of  such  royalty  interest  Is 
$4,200  which  is  computed  as  follows: 


$7,000  (adjusted  basis  of  aggregated  property) 


$15,000  (FIdV  of  portion  transferred) 
^  $25,000  (PMV  of  aggregated  property) 


Example  (4).  In  1953,  a  taxpayer  owned 
mineral  interests  Nos.  1,  2,  and  3  which  he 
operated  as  a  unit.  He  owned  no  other 
operating  Interests  during  that  year.  The 
unadjusted  bases  of  these  properties  were 
$10,000,  $15,000,  and  $20,000,  respectively, 
and  depletion  allowed  through  December  31, 
1953,  was  $5,000  with  respect  to  each  prop¬ 
erty.  The  taxpayer  operated  these  properties 
during  the  year  1954  and,  in  addition,  oper¬ 
ated  as  part  of  the  unit  mineral  interest  No. 
4  which  he  acquired  on  July  1,  1954,  on 
which  date  he  made  the  first  exploration  ex¬ 
penditure  with  respect  thereto.  He  paid 
$20,000  for  No.  4.  In  his  return  for  the 
calendar  year  1954,  the  taxpayer  elected 
imder  section  614(b)  to  aggregate  all  of  these 
mineral  interests.  The  taxpayer  must  com¬ 
pute  cost  depletion  for  the  calendar  year 
1954  on  the  basis  of  an  aggregated  property 
with  an  adjusted  basis  of  $30,000  ($45,000— 
$15,000)  for  the  period  from  January  1  to 
June  30,  and  with  an  adjusted  basis  of 
$50,000  (less  depletion  for  the  first  six 
months)  for  the  i>eriod  from  July  1  to 
December  31.  If  applicable,  the  taxpaper 
must  compute  percentage  depletion  on  the 
basis  of  gross  income  and  taxable  income 
from  the  aggregated  property  for  the  entire 
year,  including  the  gross  income  and  de¬ 
ductions  with  respect  to  operating  mineral 
Interest  No.  4  for  the  period  from  July  1  to 
December  31.  If  a  portion  of  the  aggre¬ 
gated  property  is  sold  during  the  first  six 


months,  its  adjusted  basis  must  be  deter¬ 
mined  at  the  time  of  sale  with  an  adjust¬ 
ment  for  depletion  to  the  date  of  sale.  U 
percentage  depletion  is  applicable,  it  must 
be  allocated  on  an  equitable  basis  to  the 
periods  prior  and  subsequent  to  the  date  ot 
sale  in  order  to  determine  the  adjustment  lor 
depletion  to  the  date  of  sale. 

(4)  Basis  for  gain  and  loss  where  min¬ 
eral  interests  acquired  before  March  1, 
1913,  are  included  in  an  aggregatim. 
Where  mineral  interests  acquired  before 
March  1, 1913,  are  included  in  an  aggre¬ 
gation  under  section  614  (b) ,  (c) ,  or  (e), 
the  aggregated  property  has  two  bases, 
one  for  the  determination  of  gain  and 
another  for  the  determination  of  loss 
upon  the  disposition  of  the  whole  or  a 
part  of  the  aggregated  property.  For 
the  purpose  of  determining  gain,  the 
-adjusted  basis  of  the  aggregated  prop¬ 
erty  on  the  effective  date  of  aggregation 
shall  be  the  sum  of — 

(i)  The  unadjusted  bases  of  those 
mineral  interests  acquired  on  or  after 
March  1.  1913,  plus 

(ii)  The  cost  of  any  interest  acquired 
before  March  1,  1913  (adjusted  for  the 
period  before  March  1,  1913),  or  the 
fair  market  value  of  such  interest  as  of 
March  1,  1913,  whichever  is  greater. 
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$20,000  (FlifV  of  portion  sold)  $18,000  (adjusted  basis  $15,000  (adjusted  basis 

$24,000  (FMV  of  aggregated  property)  ^  ~  ot  portion  sold) 


and  such  sum  shall  be  adjusted  by  the 
SUal  of  all  adjustments  to  the  bases  of 
the  several  mineral  interests  aggregated 
S  reouired  by  section  1016  to  the  effec¬ 
tive  date  of  aggregation.  For  the  pur- 
^  of  determining  loss,  the  adjusted 
baS  of  the  aggregated  property  on  the 
effective  date  of  aggregation  shall  be  the 
sum  of""* 

(iii)  The  unadjusted  bases  of  those 
mineral  interests  acquired  on  or  after 
March  1,  1913.  Plus 

(Iv)  The  cost  of  those  interests  ac- 
QUired  before  March  1, 1913,  adjusted  for 
the  period  before  March  1,  1913, 

and  such  sum  shall  be  adjusted  by  the 
total  of  all  adjustments  to  the  bases  of 
the  several  mineral  interests  aggregated 
as  required  by  section  1016  to  the  effec¬ 
tive  did«  of  aggregation.  Thereafter,  the 
adjustments  to  basis  required  by  section 
1016  shall  apply  to  the  total  adjusted 
basis  of  the  aggregated  property  for  all 
purposes  of  the  Internal  Revenue  Code 
of  1954.  Upon  disposition  of  a  part  of 
the  aggregated  property  or  upon  termi¬ 
nation  of  the  aggregation  for  any  reason, 
or  upon  change  in  the  treatment  of  any 
mineral  interests  in  the  aggregation  with 
consent  of  the  Commissioner,  the  ad¬ 
justed  basis  for  determining  gain  and 
the  adjusted  basis  for  determining  loss 
with  respect  to  each  resultant  part  of  the 
aggregated  property  shall  be  determined 
in  accordance  with  subparagraph  (2)  of 
this  paragraph.  The  provisions  of  this 
subparagraph  may  be  illustrated  by  the 
following  examples: 

Example  {!).  At  the  close  of  1953  a  tax¬ 
payer  owned  two  operating  mineral  Interests 
designated  as  Nos.  1  and  2  in  the  same  op¬ 
erating  unit.  Operating  mineral  interest 
No.  1  was  acquired  by  the  taxpayer  before 
March  1,  1913,  and  on  such  date  its  basis 
with  reference  to  its  fair  market  value  was 
$50,000  and  its  adjusted  basis  with  reference 
to  its  cost  was  $44,000.  The  unadjusted 
basis  of  operating  mineral  interest  No.  2, 
acquired  after  March  1,  1913,  was  $30,000. 
Adjustments  under  section  1016  for  deple¬ 
tion  from  March  1,  1913,  through  December 
31,  1953,  were  $37,000  for  operating  mineral 
Interest  No.  1  and  $20,000  for  operating  min¬ 
eral  Interest  No.  2.  Assume  that  the  tax¬ 
payer  elected  for  the  taxable  year  1954  to 
aggregate  operating  mineral  interests  Nos. 
1  and  2.  The  adjxisted  basis  of  the  aggre¬ 
gated  property  as  of  January  1,  1954,  for  the 
purpose  of  determining  gain  would  be 
$23,000  ($50,000  plus  $30,000)  minus  ($37,000 
plus  $20,000).  For  the  purpose  of  deter¬ 
mining  loss,  the  adjusted  basis  would  be 
$17,000  ($44,000  plus  $30,000)  minus  ($37,000 
plus  $20,000). 

Example  (2).  Assume  the  same  facts  as 
in  example  (1)  and  further  assume  that  for 
the  taxable  years  1954  and  1955,  ^e  tax¬ 
payer  was  allowed  $5,000  of  depletidn  on  the 
aggregated  property,  that  on  January  1, 1956, 
he  sold  a  portion  of  the  aggregated  property 
for  $20,000,  and  that,  as  of  January  1,  1956, 
the  aggregated  property  had  a  fair  market 
value  of  $24,000.  At  the  time  of  sale,  the 
adjusted  basis  of  the  aggregated  property 
for  the  purpose  of  determining  gain  was 
$18,000  ($23,000-$5,000);  and  the  adjusted 
basis  for  the  purpose  of  determining  loss 
was  $12,000  ($17,000— $5,000).  The  adjvisted 
basis  of  the  portion  sold  would  be  computed 
M  follows: 


Taxpayn’s  gain  would  then  be  computed  as 
follows: 

$20,000  amount  received  for  portion 
sold 

Less :  15, 000  adjusted  basis  of  portion  sold 


$5, 000  gain  on  portion  sold 

The  adjusted  basis  of  the  portion  retained 
as  of  January  1, 1956,  for  the  purpose  of  de- 


Taxpayer’s  loss  would  then  be  computed  as 
follows : 

$5,000  amount  received  for  portion  sold 
Less:  6,000  adjusted  basis  of  portion  sold 


(1,000)  loss  on  portion  sold 

(b)  Holding  period  of  aggregated 
properties.  Where  a  taxpayer  sells  or 
exchanges  either  a  part  or  all  of  an  ag¬ 
gregated  property  which  includes  part  or 
all  of  a  mineral  interest  which  the  tax¬ 
payer  has  held  for  six  months  or  less, 
the  sales  price  and  adjusted  basis  at¬ 
tributable  to  the  interest  sold  must  be 
apportioned  in  proportion  to  the  relative 
fair  market  values  as  of  the  date  of  sale 
to  determine  the  amount  of  income  rep¬ 
resented  by  the  sale  of  property  held  for 
six  months  or  less.  The  application  of 


(c)  Acquisition  of  property  voith  trans¬ 
feror’s  Ixisis.  If  a  separate  property  or 
an  aggregated  property  is  acquired  in  a 
transaction  in  which  the  basis  of  such 
property  in  the  hands  of  the  taxpayer  is 
determined  by  reference  to  the  basis  of 
such  property  in  the  hands  of  a  trans¬ 
feror,  then  the  election  of  such  trans¬ 
feror  as  to  the  treatment  of  such 
separate  or  aggregated  property  shall  be 
binding  upon  the  taxpayer  for  all  taxable 
years  ending  after  the  transfer  unless 
the  aggregation  terminates,  or  unless 
consent  to  make  a  change  is  obtained 
under  paragraph  (d)  (4)  of  §  1.614-2, 
paragraph  (f)  (7)  of  §  1.614-3,  or  para¬ 
graph  (b)  (3)  or  (e)  (5)  of  §  1.614-5, 
whichever  is  applicable. 

(d)  Abandonment  and  casualty  losses. 
In  the  case  of  mineral  interests  which 
are  aggregated  as  one  property,  no  losses 
resulting  from  worthlessness  or  abandon¬ 
ment  are  allowable  until  all  the  mineral 
rights  in  the  entire  aggregated  property 
are  proven  to  be  worthless  or  until  the 
entire  aggregated  property  is  disposed 
of  or  abandoned.  Casualty  losses  are 
allowable  in  accordance  with  the  rules 
applicable  to  casualty  losses  in  general. 


terminlng  gain  Is  $3,000  ($1$,000— $15,000) . 
For  the  purpose  of  determining  loss,  the  ad¬ 
justed  basis  is  $2,000  ($12,000— $10,000) . 

Example  (3).  Assume  the  same  facts  as 
In  example  (2),  except  that  a  portion  of 
the  aggregated  property  was  sold  for  $5,000 
and  that  the  fair  market  value  of  the  ag- 
greg^ated  property  at -the  time  of  sale  was 
$10,000.  The  adj\isted  basis  of  the  p>ortlon 
sold  would  be  computed  as  follows: 


this  rule  may  be  illustrated  by  the 
following  example: 

Example.  Taxpayer  A  owns  operating  min¬ 
eral  Interests  Nos.  1,  2,  and  3.  He  acquired 
Interests  Nos.  1  and  2  in  1953  but  purchased 
and  made  development  expendltxires  on  In¬ 
terest  No.  3  on  December  1,  1954.  In  his  re¬ 
turn  for  the  taxable  year  1954,  taxpajrer  A 
elects  to  aggregate  Interests  Nos.  1,  2,  and  3 
which  are  operated  as  a  unit.  On  May  1, 1955, 
taxpayer  A  sells  the  north  half  of  the  aggre¬ 
gated  property  which  includes  portions  of 
Interests  Nos.  1,  2,  and  3.  The  sales  price  of 
the  north  half  was  $80,000;  the  adjtisted 
basis  of  the  aggregated  property  as  of  the 
date  of  sale  was  $20,000;  and  the  fair  market 
value  of  the  aggregated  property  as  of  the 
date  of  sale  was  $100,000.  The  adjusted  basis 
applicable  to  the  north  half  is  computed  as 
follows: 


For  rules  applicable  to  losses  in  general, 
see  section  165  and  the  regulations 
thereunder. 

Charles  I.  Fox, 

Acting  Commissioner 
of  Internal  Revenue. 

Approved:  January  5,  1961. 

Fred  C.  Scribner,  Jr., 

Acting  Secretary  of  the  Treasury. 

[P.R.  Doc.  61-168:  Filed,  Jan.  9,  1961; 
8:51  a.m.] 


Title  14— AERONAUTICS  AND 
SPACE 

Chapter  III — Federal  Aviation  Agency 

SUBCHAPTER  C— AIRCRAFT  REGULATIONS 

[Reg.  Docket  No.  546;  Arndt.  241] 

PART  507— AIRWORTHINESS 
DIRECTIVES 

Graviner  Fire  Extinguisher  Cartridges 

A  proposal  to  amend  Part  507  of  the 
regulations  of  the  Administrator  to  in- 


$5,000  (mv  of  portion  sold) 
$10,000  (FMV  of  aggregated  property) 


$12,000  (adjusted  basis  _  $6,000  (adjvisted  basis  of 
X  for  loss)  ”  portlmi  8(dd) 


$80,000  (FMV  of  portion  sold) 


$2O,o0o  (adjusted  basis  of  $16,000  (adjusted  basis 
X  aggregated  property)  ~  of  portion  sold) 


$100,000  (FMV  of  aggregated  property) 

The  total  gain  on  the  sale  is  $64,000  ($80,000— $16,000) . 

The  gain  attributable  to  the  sale  of  the  portion  held  for  six  months  or  less  is  computed  as 
foUows  (assvimlng  that  the  fair  market  value  of  the  portion  of  No.  3  included  in  the  sale 
as  of  the  date  of  sale  was  $30.000) : 

$30,000  (FMV  of  portion  of  No.  3  sold)  ^  $16,000  (adjusted  basis  $6,000  (adjusted  basis  of 
$80,000  (FMV  of  north  half)  ^  of  north  half)  =  portion  of  No.  3  sold) 

The  gain  on  the  portion  of  No.  3  sold  is  $24,000  ($30,000— $6,000). 
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elude  an  airworthiness  directive  requir¬ 
ing  inspection  of  Graviner  fire  extin¬ 
guisher  cartridges  and  replacement  of 
defective  cartridges  was  published  in  25 
P.R.  10433. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  the  amendment.  The  only 
objection  received  involved  the  200-hour 
inspection  period  as  being  too  severe. 
Inasmuch  as  experience  has  shown  since 
the  directive  was  first  proposed  that  the 
200-hour  check  is  more  frequent  than 
necessary,  the  directive  is  beii^  revised 
to  extend  the  period  between  inspections 
to  550  hours’  time  in  service.  Since  this 
change  Is  in  line  with  the  objection  re¬ 
ceived  and  Imposes  no  additional  burden 
on  any  person,  further  notice  and  public 
procedure  hereon  are  unnecessary  and 
the  amendment  will  become  effective  30 
days  after  date  of  publication  in  the 
Federal  Register. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  del^ated  to 
me  by  the  Administrator  (25  F.R.  6489) , 
§  507.10(a)  of  Part  507  (14  CFR  Part 
507),  is  hereby  amended  by  adding  the 
following  new  airworthiness  directive: 

Geavinxb.  Applies  to  aircraft  equipped  with 
automatic  fire  extinguisher  cartridge 
Mark  2-A.716.  A.717.  A.718,  A.719. 

Ck>mpliance  required  as  indicated. 

As  a  result  of  instances  of  the  igniter  wire 
in  Mark  2  cartridges  becoming  corroded  in 
service,  a  continuity  inspection  of  the  car¬ 
tridge  circuits  using  a  safety  ohmmeter 
which  restricts  the  current  used  to  13  mil- 
liamperes  mxist  be  made  within  the  next  550 
hours’  time  in  service  after  the  effective  date 
of  this  directive  and  at  intervals  not  exceed¬ 
ing  550  hours’  time  in  service  thereafter.  A 
resistance  reading  of  between  5  and  6  ohms 
will  Indicate  a  serviceable  fvise  wire.  All  de¬ 
fective  Mark  2  cartridges  must  be  replaced 
with  either  serviceable  Mark  2  cartridges  or 
with  Mark  3  cartridges  which  have  an  im¬ 
proved  fuse  wire.  When  Mark  2  cartridges 
are  installed,  the  inspections  specified  above 
must  continue,  but  when  Mark  3  cartridges 
are  installed,  ^e  inspections  are  no  longer 
required. 

(Graviner  Technical  Notice  No.  2  covers 
this  subject.) 

This  amendment  shall  become  effective 
February  9, 1961. 

(Sec.  313(a).  601,  603;  72  Stat.  752,  775,  776; 
46  U.S.C.  1354(a).  1421, 1423) 

Issued  in  Washington,  D.C.,  on  Janu¬ 
ary  3,  1961. 

George  C.  Prill, 
Acting  Director, 
Bureau  of  Flight  Standards. 

[F.B.  Doc.  61-127;  Filed,  Jan.  9,  1961; 

8:45  a.m.] 


Title  21— FOOD  AND  DRUGS 

Chapter  I— Food  and  Drug  Adminis¬ 
tration,  Department  of  Health,  Edu¬ 
cation,  and  Welfare 

SUBCHAPTER  A — GENERAL 

PART  8— COLOR  ADDITIVES 
PART  9— COLOR  CERTIFICATION 

Relisting  FD&C  Red  No.  1  as  Ext  D&C 
Red  No.  15 

The  transitional  color  additive  regula¬ 
tions  published  in  the  Federal  Register 


of  October  12, 1960  (25  F.R.  9759) .  listed, 
among  others,  imder  §  8.501(a)  Color 
additives  provisionally  listed  for  food, 
drug,  and  cosmetic  use,  “FD&C  Red  No.  1 
(§9.^  of  this  chapter).’’  This  provi¬ 
sional  listing  was  terminated  by  order 
pubhshed  in  the  Federal  Register  No¬ 
vember  26,  1960  (25  F.R.  11214) . 

The  Toilet  Goods  Association  and 
others  have  petitioned  the  Commissioner 
to  provisionally  relist  this  color  additive 
for  use  in  externally  applied  drugs  and 
cosmetics.  The  pharmacological  studies 
on  which  the  delisting  order  was  based 
involved  the  ingestion  of  the  color  ad¬ 
ditive  in  the  daily  diet  of  test  animals. 
The  Commissioner  does  not  find  from 
facts  now  before  him  that  the  protection 
of  the  public  health  requires  the  con¬ 
tinued  prohibition  against  using  this 
color  additive  in  externally  applied  drugs 
and  cosmetics. 

The  specifications  formerly  applied  to 
FD&C  Red  No.  1  (21  CFR  9.60) ,  are  now 
applied  to  Ext  D&C  Red  No.  15.  and  this 
color  is  listed  as  one  that  may  be  certi-* 
fled.  Therefore:  It  is  ordered.  Pursuant 
to  the  provisions  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  as  amended 
(sec.  203(b)(2),  Public  Law  86-618;  74 
Stat. '405;  21  U.S.C.,  note  imder  376), 
that  the  provisional  color  additive  regu¬ 
lations  be  amended  as  follows: 

§  8.501  Provisional  lists  of  color  addi. 
tives. 

1.  In  §  8.501  Provisional  lists  of  color 
additives,  paragraph  (c)  is  amended  by 
adding  thereto  the  item  “Ext  D&C  Red 
No.  15  (§  9.354  of  this  chapter)”  imme¬ 
diately  following  Ext  D&C  Red  No.  14 
( §  9.353  of  this  chapter) . 

2.  Part  9  is  amended  by  adding  there¬ 
to  the  following  new  section: 

§  9.354  External  D&C  Red  No.  15. 

Disodium  salts  of  a  mixture  of  1-alkyl- 
phenylazo-2-n  a  p  h  t  h  o  1-3,6-disulfonic 
acids,  of  which  the  mixture  of  amines 
obtained  by  reduction  of  ttie  dye  shall 
have  the  following  composition: 

l-Amino-2,4,5-trimethylbenzene,  not 
less  than  35  percent  and  not  more  than 
45  percent. 

1 -Amino-2, 4-dimethylbenzene,  not  less 
than  30  percent  and  not  more  than  40 
percent. 

l-Amino-2,5-dimethylbenzene,  not  less 
than  10  percent  and  not  more  than  20 
percent. 

l-Amino-2,6-dimethylbenzene,  not  less 
than  4  percent  and  not  more  than  12 
percent. 

1 -Amino-2 -ethylbenzene  and  1-amino- 
4-ethylbenzene,  total  not  more  than  5 
percent. 

l-Amino-2,3-dimethylbenzene  and  1- 
amino-3,4-dimethylbenzene,  total  not 
more  than  4  percent. 

l-Amino-2,3,4,6,  -  tetramethylbenzene, 
not  more  than  3  percent. 

1 -Amino-2, 4,6-trimethylbenzene  and 
amino-methylethylbenzenes,  total  not 
more  than  0.4  percent. 

Aniline,  toluidines,  and  l-amino-2,3,4- 
trimethylbenzene,  not  more  than  1  per- 
C3nt  of  any  individual  amine  and  not 
more  .than  1.5  percent  total  of  such 
amines. 

Volatile  matter  (at  135®  C.) ,  not  more 
than  10.0  percent. 


Water-insoluble  matter,  not  more  than 
9.5  percent. 

Ether  extracts,  not  more  than  02 
percent. 

Uncombined  intermeidates,  not  more 
than  0.2  percent. 

Chlorides  and  sulfates  of  sodium,  not 
more  than  6.0  percent. 

Mixed  oxides,  not  more  than  lo 
percent. 

Lower  sulfonated  dyes,  not  more  than 
2.0  percent. 

Pure  dye,  not  less  than  85.0  percent. 

Certificates  issued  heretofore  for  the 
color  additive  FD&C  Red  No.  1  tajd 
canceled  by  order  (25  F.R.  11214)  maybe 
reissued  for  Ext  D&C  Red  No.  15 
( §  9.354  of  this  chapter) . 

Effective  date.  ’This  order  shall  be  ef¬ 
fective  upon  publication  in  the  Federal 
Register.  Notice  and  public  procedure 
are  not  necessary  prerequisites  to  the 
promulgation  of  this  ord^,  because  sec¬ 
tion  203(d)  (2)  of  Public  Law  86-618  so 
provides. 

(Title  II,  Public  Law  86-618;  74  Stat.  404  et 
seq.;  21  U.S.C.,  note  under  376) 

Dated:  January  5, 1961. 

[SEAL]  John  L.  Harvey, 

Deputy  Commissioner  of 
Food  and  Drugs. 

I  F.R.  Doc.  61-142;  Filed,  Jan,  9,  1961; 

8:47  a,m.] 


SUBCHAPTER  B — FOOD  AND  FOOD  PRODUGS 

PART  121— FOOD  ADDITIVES 

Subpart  D — Food  Additives  Permitted 

in  Food  for  Human  Consumption 

POLYSORBATE  80  (POLYOXYETHYLENE  (20) 
SORBITAN  MONOOLEATE) 

The  Commissioner  of  Food  and  Drugs, 
having  evaluated  the  data  submitted  in  a 
petition  filed  by  National  Pickle  Packers 
Association,  202  South  Marion  Street, 
Oak  Park,  Illinois,  and  other  relevant 
material,  has  concluded  that  the  follow¬ 
ing  amendment  to  the  food  additive 
regulations  should  issue  in  conformance 
with  section  409  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  with  respect  to 
the  food  additive  polysorbate  80  (poly¬ 
oxyethylene  (20)  sorbitan  monooleate) 
as  a  solubilizing  and  dispersing  agent  in 
pickles  and  pickle  products.  Therefore, 
pursuant  to  the  provisions  of  the  act 
(sec.  409(c)(1),  72  Stat.  1786;  21  U.S.C. 
348(c)(1)),  and  imder  the  authority 
delegated  to  the  Commissioner  by  the 
SecretaiT  of  Health,  Education,  and 
Welfai^  (25  F.R.  8625),  §  121.1009  of  the 
food  additive  regulations  (21  CJFR  121.- 
1009;  25  F.R.  7100, 12178)  is  amended  as 
set  forth  below: 

Section  121.1009(c)  is  amended  by 
adding  thereto  a  new  subparagraph  (3), 
reading  as  follows: 

§  121.1009  Polysorbate  80  (polyoxy¬ 
ethylene  (20)  sorbitan  monooleate). 
♦  ♦  •  ♦  ♦ 

(C)  *  *  * 

(3)  In  pickles  and  pickle  products  as 
a  solubilizing  and  dispersing  agent, 
whei'eby  the  maximum  amount  of  the 
additive  does  not  exceed  500  parts  per 
million  (0.05  percent). 


FEDERAL  REGISTER 


Tuesday,  January  10,  1961 

Any  person  who  will  be  adversely  af¬ 
fected  by  the  foregoing  wder  may  At 
‘  any  time  prior  to  the  thirtieth  day  from 
date  of  its  publication  in  the  Federal 
rkgister  file  with  the  Hearing  CTlerk, 
Department  of  Health.  Education,  and 
W^are,  Room  5440,  330  Independence 
Avenue  SW.,  Washington  25.  D.C.,  writ¬ 
ten  objections  thereto.  Objections  shall 
show  wherein  the  person  filing  will  be 
adversely  affected  by  the  order  and  spec¬ 
ify  with  particularity  the  provisions  of 
the  order  deemed  objectionable  and  the 
grounds  for  the  objections.  If  a  hearing 
is  requested,  the  objections  must  state 
the  issues  for  the  hearing.  A  hearing 
will  be  granted  if  the  objections  are  sup¬ 
ported  by  grounds  legally  sufficient  to 
justify  the  relief  sought.  Objections  may 
be  accompanied  by  a  memorandum  or 
brief  in  support  thereof.  All  documents 
shall  be  filed  in  quintuplicate. 

Effective  date.  This  order  shall  be  ef¬ 
fective  on  the  date  of  its  publication  in 
the  Federal  Register. 

(Sec.  409(c)(1).  72  Stat.  1786;  21  U.S.C. 
848(c)(1)) 

Dated:  December  30, 1960. 

[seal]  John  L.  Harvey. 

Deputy  Commissioner  of 
Food  and  Drugs. 

[PH.  Doc.  61-135;  Filed,  Jan.  9,  1961; 

8:46  a.m.] 


Title  7— AGRICULTURE 

Chopter  I — Agricultural  Marketing 
Service  (Standards,  Inspections, 
Marketing  Practices),  Department 
of  Agriculture 

PART  51— FRESH  FRUITS,  VEGE¬ 
TABLES  AND  OTHER  PRODUCTS 
(INSPECTION,  CERTIFICATION  AND 
STANDARDS) 

Subpart — U.S.  Standards  for  Grades 
of  Florida  Grapefruit  ^ 

U.S.  No.  1  Bronze 

On  December  1,  1960,  a  notice  of  pro¬ 
posed  rule  making  was  published  in  the 
Federal  Register  (25  F.R.  12298)  regard¬ 
ing  a  proposed  amendment  to  §  51.754  of 
United  States  Standards  for  Grades  of 
Florida  Grapefruit  (7  CFR  §§  51.750  to 
51.783) . 

After  consideration  of  all  relevant 
matters  presented,  including  the  pro¬ 
posal  set  forth  in  the  aforesaid  notice, 
S  51.754.  as  amended,  of  the  United 
States  Standards  for  Grades  of  Florida 
Grapefruit  is  hereby  promulgated  pur¬ 
suant  to  the  authority  contained  in  the 
Agricultural  Marketing  Act  of  1946 
(Secs.  202-208, 60  Stat.  1087,  as  amended ; 
7U.S.C.  1621-1627). 


*  Packing  of  the  product  In  conformity 
with  the  requirements  of  these  standards 
shaU  not  excuse  faUure  to  comply  with  12ie 
provisions  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  or  with  applicable  State  laws 
and  regulations. 
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Section  51.754  as  amended,  follows: 

§  51.754  U.S.  No.  1  Bronze. 

The  requirements  of  this  grade  are 
the  same  as  for  U.S.  No.  1  except  that 
all  fruits  must  show  some  discoloration. 
More  than  30  percent,  by  coimt,  of  the 
fruits  shall  have  more  than  one-third  of 
the  surface,  in  the  aggregate,  affected 
by  discoloration;  the  predominating  dis¬ 
coloration  on  these  fruits  shall  be  of 
rust  mite  type.  (See  |  51.761.) 

It  is  hereby  found  and  determined  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  amendment  beyond 
the  date  of  publication  in  the  Federal 
Register  (5  U.S.C.  1003(c) ) ;  in  that: 
(1)  The  harvest  season  for  grapefruit 
is  in  progress  and  it  is  in  the  best  in¬ 
terest  of  the  public  and  the  industry  that 
the  amendment  be  placed  in  effect  at 
the  earliest  possible  date;  (2)  no  special 
preparation  for  compliance  with  the 
standards  as  amended,  on  the  part  of  the 
citrus  industry  is  required;  and  (3)  no¬ 
tice  of  proposed  rule  making  was  pub¬ 
lished  in  the  Federal  Register  Decem¬ 
ber  1.  1960. 

Dated:  January  5,  1961,  to  become  ef¬ 
fective  upon  publication  in  the  Federal 
Register. 

Roy  W.  Lennartson, 
Deputy  Administrator, 
Marketing  Service. 

IF.R.  Doc.  61-164;  FUed,  Jan.  9,  1961; 

8:51  a.m.] 


PART  51— FRESH  FRUITS,  VEGE¬ 
TABLES  AND  OTHER  PRODUCTS 
(INSPECTION,  CERTIFICATION  AND 
STANDARDS) 

Subpart-’— United  States  Standards  for 
Grades  of  Florida  Oranges  and 
Tangelos  ^ 

U.S.  No.  1  Bronze 

On  December  1,  1960,  a  notice  of  pro¬ 
posed  rule  making  was  published  in  the 
Federal  Register  (25  F.R.  12299)  re¬ 
garding  a  proposed  amendment  to 
§  51.1145  of  United  States  Standards  for 
Grades  of  Florida  Oranges  and  Tangelos 
(7  CPR*§§  51.1140  to  51.1178). 

After  consideration  of  all  relevant 
matters  presented,  including  the  pro¬ 
posal  set  forth  in  the  aforesaid  notice, 
§  51.1145,  as  amended,  of  the  United 
States  Standards  for  Grades  of  Florida 
Oranges  and  Tangelos  is  hereby  promul¬ 
gated  pursuant  to  the  authority  con¬ 
tained  in  the  Agricultural  Marketing  Act 
of  1946  (Secs.  202-208,  60  Stat.  1087,  as 
amended;  7  U.S.C.  1621-1627). 

As  amended,  §  51.1145  is  set  forth 
below: 

§  51.1145-  U.S.  No.  1  Bronze. 

The  requirements  of  this  grade  are  the 
same  as  for  UJS.  No.  1  except  that  all 
fruits  must  show  some  discoloration. 
More  than  30  percent,  by  count,  of  the 
fruits  shall  have  more  than  one-third  of 
the  surface,  in  the  aggregate,  affected  by 
discoloration;  the  predominating  dis¬ 


coloration  on  these  fruits  shall  be  of  rust 
mite  type.  (See  §  51.1152.) 

(a)  If  any  lot  of  U.S.  No.  1  Bronze 
fruit  also  meets  the  internal  specifica¬ 
tions  of  “U.S.  Grade  AA  Juice  (Double 
A)  ”  or  “U.S.  Grade  A  Juice”  it  may  be 
so  specified  in  accordance  with  the  facts. 
(See  §§  51.1175-51.1178.) 

It  is  hereby  found  and  determined 
that  good  cause  exists  for  not  postponing 
the  effective  date  of  this  amendment 
beyond  the  date  of  publication  in  the 
Federal  Register  (5  U.S.C.  1003(c));  in 
that:  (1)  The  harvest  seasgn  for  oranges 
and  tangelos  is  in  progress  and  it  is  in  the 
best  interest  of  the  public  and  the  indus¬ 
try  that  the  amendment  be  placed  in 
effect  at  the  earliest  possible  date;  (2) 
no  special  preparation  for  compliance 
with  the  standards  as  amended,  on  the 
part  of  the  citrus  industry  is  required; 
and  (3)  notice  of  proposed  rule  making 
was  published  in  the  Federal  Register 
December  1,  1960. 

Dated:  January  5,  1961,  to  become, 
effective  upon  publication  in  the  Federal 
Register. 

Roy  W.  Lennartson, 

Deputy  Administrator, 

^  Marketing  Service. 

[F.R.  Doc.  61-165;  FUed,  Jan.  9,  1961; 

8:51  am.] 


Title  25— INDIANS 

Chapter  I — Bureau  of  Indian  Affairs, 
Department  of  the  Interior 
SUBCHAPTER  P — MINING 

PART  171— LEASING  OF  TRIBAL 
LANDS  FOR  MINING 

part  174— leasing  OF  RESTRICTED 
LANDS  OF  MEMBERS  OF  FIVE 
CIVILIZED  TRIBES,  OKLAHOMA, 
FOR  MINING 

PART  175— LEASING  OF  OSAGE  RES¬ 
ERVATION  LANDS,  OKLAHOMA, 
FOR  MINING,  EXCEPT  OIL  AND 
GAS 

PART  176— LEAD  AND  ZINC  MINING 
OPERATIONS  AND  LEASES, 
QUAPAW  AGENCY 

Miscellaneous  Amendments 

On  page  833  of  the  Federal  Register 
of  October  14, 1959,  a  notice  of  intention 
to  amend  §§  171.6,  174.15,  175.4  and 
176.13  of  Title  25,  Code  of  P^eral  Regu¬ 
lations,  was  published.  The  purpose  of 
the  amendments  is  toi  allow  a  reduced 
bond  coverage  when  issuing  permits  and 
leases  for  mining  minerals  other  than 
oil  and  gas  if  the  Secretary  of  the  In¬ 
terior  or  his  authorized  representative 
believes  that  the  interests  of  the  Indians 
are  adequately  protected.  Parts  172  and 
173  are  amended  by  reference,  because 
the  applicable  sections  refer  to  the  sec¬ 
tion  on  bonds  in  Part  171. 

Interested  persons  were  given  30  days 
from  the  date  of  publication  of  the  notice 
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in  the  Federal  Register  as  an  opportu¬ 
nity  to  submit  their  views,  data,  and 
arguments  concerning  the  proposed 
amendments  to  the  Commissioner  of  In¬ 
dian  Affairs.  One  written  communica¬ 
tion  favoring  the  amendments- to  §§  171.6 
and  174.15,  but  suggesting  an  added 
phrase,  was  received  within  the  specified 
period.  The  suggestion,  that  the  con¬ 
sent  of  the  Indian  landowner  be  obtained 
before  allowing  reduced  bond  coverage, 
was  accepted  after  discussion  and  careful 
consideration.  As  a  result,  the  phrase 
“with  the  consent  of  the  Indian  land- 
owner”  has  been  inserted  immediately 
after  the  words  “the  Secretary  of  the 
Interior  or  his  authorized  representa¬ 
tive”  in  §§  171.6(a),  174.15(a),  175.4  and 
176.13. 

The  proposed  amendments  are  hereby 
adopted  as  so  changed  and  are  set  forth 
below.  These  amended  regulations  shall 
become  effective  at  the  beginning  of  the 
30th  calendar  day  following  the  date  of 
the  publication  in  the  Federal  Register. 

Elmer  F.  Bennett, 
Acting  Secretary  of  the  Interior. 

January  3,  1961. 

1.  Section  171.6(a)  is  amended  to  read 
as  follows: 

§  171.6  Bonds. 

(a)  Lessee  shall  furnish  with  each 
lease  a  bond  (Form  5-154b),  and  an  as¬ 
signee  of  a  lease  shall  furnish  with  each 
assignment  a  bond  (Form  5-154m) ,  with 
an  acceptable  company  authorized  to  act 
as  sole  surety,  or  with  two  or  more  per¬ 
sonal  sureties  and  a  deposit  as  collateral 
security  of  any  public-debt  obligations 
of  the  United  States  guaranteed  as  to 
principal  and  interest  by  the  United 
States,  equal  to  the  full  amount  of  such 
bonds,  or  other  collateral  satisfactory 
to  the  Secretary  of  the  Interior,  or  show 
ownership  of  unencumbered  real  estate 
of  the  value  equal  to  twice  the  amount 
of  the  bonds.  Lessee  may  file  a  bond 
on  Form  5-154a  without  sureties  and  a 
deposit  as  collateral  security  of  (govern¬ 
ment  bonds  equal  in  value  to  the  full 
amount  of  the  bond.  Lease  bonds  shall 
not  be  less  than  the  following  amounts: 


For  less  than  80  acres _ $1, 000 

For  80  acres  and  less  than  120  acres..  1,  500 
For  120  acres  and  not  more  than  160 

acres _  2,  000 

For  each  additional  40  acres,  or  part 
thereof,  above  160  acres _  500 


Provided,  That  for  leases  for  minerals 
other  than  oil  and  gas  the  Secretary  of 
the  Interior  or  his  authorized  representa¬ 
tive  with  the  consent  of  the  Indian  land- 
owner  may  authorize  a  bond  for  a  lesser 
amount  if,  in  his  opinion,  the  circum¬ 
stances  warrant  and  the  interests  of  the 
Indian  landowners  are  fully  protected: 
Provided  further.  That  a  lessee  may  file 
one  bond  (Form  5-154f ) ,  in  the  sum  of 
$15,000  for  all  leases  of  minerals,  in  any 
one  State  and  which  may  also  include 
leases  on  that  part  of  an  Indian  reserva¬ 
tion  extending  into  States  contiguous 
thereto,  to  which  the  lessee  may  become 
a  party:  And  provided  further.  That  the 
total  acreage  covered  by  the  bond  shall 
not  exceed  10,240  acres. 


2.  Section  174.15(a)  is  amended  to 
read  as  follows: 

§  174.15  Bonds. 

(a)  Lessee  shall  furnish  with  each 
mining  lease  a  bond  (Form  5-154b) ,  and 
an  assignee  of  a  lease  shall  furnish  with 
each  assignment  a  bond  (Form  5-154m) , 
with  an  acceptable  company  authorized 
to  act  as  sole  surety,  or  with  two  or  more 
personal  sureties  and  a  deposit  as  col¬ 
lateral  security  of  any  public-debt  obli¬ 
gations  of  the  United  States  guaranteed 
as  to  principal  and  interest  by  the  United 
States,  equal  to  the  full  amount  of  such 
bonds,  or  other  collateral  satisfactory  to 
the  Secretary  of  the  Interior,  or  show 
ownership  of  unencumbered  real  estate 
of  the  value  equal  to  twice  the  amount 
of  the  bonds.  Lessee  may  file  a  bond  on 
Form  5-1 54a  without  sureties  and  a  de¬ 
posit  as  collateral  security  of  Govern¬ 
ment  bonds  equal  in  value  to  the  full 
amount  of  the  bond.  Lease  bonds,  ex¬ 
cept  as  provided  in  paragraph  (c)  of  this 
section,  shall  not  be  less  than  the  follow¬ 
ing  amounts: 

For  less  than  80  acres _ $1, 000 

For  80  acres  and  less  than  120  acres..  1,  500 
For  120  acres  and  not  more  than  160 

acres _  2, 000 

For  each  additional  40  acres,  or  part 
thereof  above  160  acres _  500 

Provided,  That  for  leases  for  minerals 

other  than  oil  and  gas  the  Secretary  of 
the  Interior  or  his  authorized  representa¬ 
tive  with  the  consent  of  the  Indian  land- 
owner  may  authorize  a  bond  for  a  lesser 
amount  if,  in  his  opinion,  the  circum¬ 
stances  warrant  and  the  interests  of  the 
Indian  landowners  are  fully  protected: 
Provided  further.  That  a  lessee  may  file 
a  bond  (Form  5-154f),  in  the  sum  of 
$15,000  for  all  leases  of  minerals  up  to 
10,240  acres  under  the  jurisdiction  of  the 
oflacer  in  charge  of  the  Five  Civilized 
Tribes  Agency. 

3.  Section  175.4  is  amended  to  read  as 
follows: 

§  175.4  Bonds. 

Lessee  shall  furnish  with  each  lease  at 
the  time  it  is  filed  with  the  officer  in 
charge  an  acceptable  bond  not  less  than 
the  following  amounts: 

For  less  than  80  acres _ > _ $1,000 

For  80  acres  and  less  than  120  acres..  1,  500 
For  120  acres  and  not  more  than 

160  acres _  2, 000 

For  each  additional  40  acres,  or  part 
thereof  above  160  acres _  500 

Provided,  That  for  leases  for  minerals 
other  than  oil  and  gas  the  Secretary  of 
the  Interior  or  his  authorized  represent¬ 
atives  with  the  consent  of  the  Indian 
landowner  may  authorize  a  bond  for  a 
lesser  amount  if,  in  his  opinion,  the  cir¬ 
cumstances  warrant  and  the  interests  of 
the  Indian  landowners  are  fully  pro¬ 
tected:  Provided  further.  That  the  lessee 
shall  be  allowed  to  file  bond.  Form 
covering  all  leases  to  which  he  or  they 
are  or  may  become  parties  instead  of  a 
separate  bond  in  each  case,  such  bond  to 
be  in  the  penal  sum  of  $15,000.  The  right 
is  reserved  to  change  the  amount  of  the 
bond  in  any  particular  case,  or  to  require 


1  For  further  information  concerning  form, 
see  §  175.24. 


a  new  bond  in  the  discretion  of  the 
Secretary  of  the  Interior.  ' 

4.  Section  176.13  is  amended  to  read  m 
follows: 

§  176.13  Bond. 

Every  mineral  lease  made  and  entered 
into  under  the  regulations  in  this  part 
by  an  Indian  or  by  the  superintendent 
as  his  representative  or  in  his  behalf 
must  be  accompanied  by  a  surety  bond 
executed  by  the  lessee  and  by  a  respon¬ 
sible  surety  company  or  two  or  more 
satisfactory  sureties,  guaranteeing  the 
payment  of  all  deferred  installments  of 
bonus  and  the  payment  of  all  specified 
royalties  and  rentals  and  the  perform¬ 
ance  of  all  covenants  and  agreements 
undertaken  by  the  lessee.  Such  bonds, 
unless  authorized  by  the  Secretary  of 
the  Interior  or  his  authorized  represent¬ 
ative,  with  the  consent  of  the  Indian 
landowner,  shall  be  not  less  than  the 
following  amounts: 


For  less  than  80  acres _ $2,S00 

For  80  acres  and  less  than  120  acres.,  slsoo 
For  120  acres  or  more _ . _  6,000 


Provided,  however.  That  the  lessee  may, 
in  lieu  of  such  surety  bond  and  upon 
execution  of  a  proper  penal  bond  to  the 
United  States  in  the  sum  prescribed  and 
a  proper  power  of  attorney  to  the  Secre¬ 
tary  of  the  Interior,  submit  therewith 
United  States  bonds  or  notes  in  the 
aggregate  sum  prescribed  as  security  for 
the  carrying  out  of  the  terms,  conditions, 
and  provisions  of  the  lease:  Provided 
further.  That  a  lessee  may  file  in  lieu  of 
such  individual  lease  bonds,  one  bond  in 
a  sum  to  be  fixed  by  the  Secretary  of  the 
Interior  covering  all  leases  to  which  he 
is  or  may  become  a  party.  The  right  is 
specifically  reserved  to  the  Secretary  of 
the  Interior  to  require  an  increase  of  the 
amount  of  any  bond  above  the  sum 
named  in  any  particular  case  where  he 
deems  it  necessary  to  require  such  in¬ 
creased  bond. 

[F.R.  Doc.  61-128:  Filed,  Jan.  9,  1961; 

8:45  a.m.] 


Title  42— PUBLIC  HEALTH 

Chapter  I — Public  Health  Service,  De¬ 
partment  of  Health,  Education,  and 
Welfare 

PART  21— COMMISSIONED  OFFICERS 

After  Twenty  Years  of  Service 

1.  Subpart  J  of  Part  21,  Title  42,  Code 
of  Federal  Regulations  is  amended  by 
adding  at  the  beginning  thereof  the  fol¬ 
lowing  new  center  heading  and  sections: 
After  Twenty  Years  op  Service 

Sec. 

21.165  Involuntary  retirement  of  officers 

with  20  years  of  service. 

21.166  Appointment  of  retirement  boards. 

21.167  Recommendations  of  boards. 

21.168  Action  by  the  Surgeon  General  or 

-the  Secretary. 

21.169  Relationship  of  §§21.165-21.166  to 

disciplinary  procedures. 

Authority:  §§21.165  to  21.169  Issued  un¬ 
der  sec.  215,  58  Stat.  690,  as  amended;  42 
U.S.C.  216.  Interpret  or  apply  sec.  211,  68 
Stat.  688,  as  amended;  42  U.S.C.  212. 
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juesday,  January  10,  1961 

Atter  Twenty  Years  of  Service 

g  21 165  Involuntary  retirement  of  offi- 
^  cers  with  20  years  of  service. 

The  Surgeon  General  may  recommend 
to  the  Secretary  the  retirement  of  any 
officer  who  has  completed  20  or  more  but 
than  30  years  of  active  service  as 
defined  in  section  211(d)  of  the  Act 
the  surgeon  General  after  considera¬ 
tion  of  the  recommendation  of  a  board 
ursuant  to  §  21.168,  determines  that  the 
retirement  of  an  officer  would  be  in  the 
best  interests  of  the  Service  for  one  or 
more  of  the  following  reasons: 

(a)  An  officer’s  performance  of  duty 
is  at  a  level  below  that  expected  of  an 
officer  of  his  grade  in  his  category; 

(b)  An  officer  is  not  suited  for  con¬ 
tinued  active  service  for  one  or  more  of 
the  following  or  similar  causes: 

(1)  Conduct  contrary  to  laws,  regu¬ 
lations,  or  administrative  directives  ap¬ 
plicable  to  commissioned  officers, 

(2)  Intentional  omission  or  misrep¬ 
resentation  of  facts  in  official  statements, 
either  oral  or  written, 

(3)  Act  of  intemperance  and/or  per¬ 
sonal  misconduct  to  the  discredit  of  the 
Service. 

§  21.166‘  Appointment  of  retirement 
boards. 

The  Surgeon  General  may  from  time 
to  time  appoint  boards  to  review,  in  ac¬ 
cordance  with  procedures  which  he  shall 
prescribe,  the  records  of  such  officers  as 
the  Surgeon  General  may  submit  to  such 
boards  and  to  recommend  to  him  in 
accordance  with  their  determination 
based  on  the  records,  that  such  officers 
be  continued  on  active  duty  or  be  retired. 
Such  boards  shall  consist  of  five  or  more 
officers  at  least  two  of  whom  shall,  in¬ 
sofar  as  practicable,  be  of  the  same  pro¬ 
fessional  category  as  the  officer  or  officers 
whose  records  are  submitted  to  them 
for  consideration. 

§  21.167  Recommendations  of  boards. 

The  recommendations  of  the  boards 
appointed  pursuant  to  §  21.166  shall  be 
based  on  material  contained  in  the  rec¬ 
ords  submitted  to  them  for  review  or  on 
other  material  which  the  boards  may 
have  added  to  the  records  to  supplement 
and  clarify  previous  notations  in  the 
records.  If  the  recommendation  of  a 
board  is  not  unanimous,  such  fact  shall 
be  so  indicated  in  the  recommendation, 
and  those  members  of  the  board  who  dis¬ 
agree  with  the  recommendations  of  the 
majority  may  submit  a  separate  report 
or  reports  and  their  recommendations. 

§  21.168  Action  by  the  Surgeon  General 
or  the  Secretary. 

If  a  board  recommends  that  an  officer 
be  retained  on  active  duty,  or  if  a  board 
recmnmends  that  an  officer  be  retired 
and  the  Surgeon  General  does  not  ap¬ 
prove,  such  officer  shall  be  retained  on 
active  duty  until  such  time  as  his  rec¬ 
ord  may  again  be  referred  to  a  board 
under  §  21.166  or  he  may  be  separated 
or  retired  under  other  provisions  of  law. 
If  a  board  recommends  that  an  officer 
be  retired  and  the  Surgeon  General  ap- 
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proves,  he  may  recommend  to  the  Secre¬ 
tary  that  the  officer  be  retired..  If  the 
Secretary  approves  the  recommendation 
of  the  Surgeon  General,  the  officer  shall 
be  retired  on  the  first  day  of  any  month 
thereafter  as  the  Surgeon  General  shall 
direct. 

§  21.169  Relationship  of  §§  21.165 — 
21.166  to  disciplinary  procedures. 

The  provisions  of  §§21.165 — 21.166 
shall  in  no  way  confilct  with  or  prejudice 
disciplinary  procedures  under  §§  21.269 — 
21.322. 

[seal]  L.  E.  Burney. 

Surgeon  General. 

Approved:  December  30. 1960. 

*  Edward  Foss  Wilson. 

Acting  Secretary. 

IF.R.  Doc.  61-150;  Piled,  Jan.  9,  1961; 
8:49  a.m.] 

Title  43— PUBLIC  LANDS; 
INTERIOR 

Chapter  I — Bureau  of  Land  Manage¬ 
ment,  Department  of  the  Interior 

APPENDIX — PUBLIC  LAND  ORDERS 

[Public  Land  Order  2249] 
[Washington  02621] 

WASHINGTON 

Establishing  San  Juan  National  Wild¬ 
life  Refuge;  Enlarging  Jones  Island 
National  Wildlife  Refuge;  Partly 
Revoking  Executive  Orders  of  July 
9,  1875,  and  July  15,  1875 

By  virtue  of  the  authority  vested  in  the 
President  and  pursuant  to  Executive  Or¬ 
der  No.  10355  of  May  26.  1952.  it  is 
ordered  as  follows; 

1.  Subject  to  valid  existing  rights,  the 
following-described  public  lands  are 
hereby  withdrawn  from  all  forms  of  ap¬ 
propriation  under  the  public  land  laws, 
including  the  mining  but  not  the  mineral 
leasing  laws,  and  reserved  under  jurisdic¬ 
tion  of  the  Bureau  of  Sport  Fisheries  and 
Wildlife,  United  States  Fish  and  WUdlif e 
Service,  as  follows: 

a.  As  the  San  Juan  National  Wildlife 
Refuge 

Willamette  Meridian 
T.  34  N.,  R.  1  E., 

Sec.  8,  lots  1  and  2  (Williamson  Rocks) . 

T.  34  N.,R.  IW.. 

Secs.  28  and  29  (Colville  Island)  (Un¬ 
surveyed)  . 

T.  35  N.,R.  1  W., 

Sec.  36  (Bird  Rocks)  (Unsurveyed) . 

T.  35  N.,  R.  2  W., 

Sec.  17,  lot  1  (Turn  Island) ; 

Sec.  18,  lot  10  (Turn  Island) . 

T.  37  N.,  R.  3  W., 

Sec.  1  (Bare  Island)  (Unsurveyed). 

Aggregating  approximately  52  acres. 

•  b.  As  an  addition  to  Jones  Island  Mi¬ 
gratory  Bird  Refuge  established  by  Exec¬ 
utive  Order  No.  7594  of  March  30,  1937, 
the  name  of  which  was  changed  to  Jones 
Island  National  Wildlife  Refuge  by  Proc¬ 
lamation  No.  2416  of  July  25.  1940: 


(Washington  03723) 

WiLLAMEm  Meridian 

JONES  ISLAND 

T.  36  N.,  R.  3  W., 

Sec.  10.  Tract  B; 

Sec.  11,  Tract  A; 

Sec.  14,  Tract  C. 

Aggregating  9.02  acres. 

2.  The  Executive  Orders  of  July  15, 
1875,  and  July  9,  1875,  reserving  certain 
lands  for  lighthouse  purposes,  are  hereby 
revoked  so  far  as  they  affect  Turn  Island 
and  Jones  Island,  respectively. 

Fred  A.  Seaton, 
Secretary  of  the  Interior. 

December  24,  1960. 

[F.R.  Doc.  61-130;  Filed,  Jan.  9.  1961; 
8:45  ajn.] 


Title  47— TELECOMMUNICATION 

Chapter  I — Federal  Communications 
Commission 

PART  21— DOMESTIC  PUBLIC  RADIO 
SERVICES  (OTHER  THAN  MARITIME 
MOBILE) 

Frequencies;  Message  Center 
Locations 

At  a  session  of  the  Federal  Commu¬ 
nications  Commission  held  at  its  offices 
in  Washington,  D.C.,  on  the  4th  day  of 
January  1961; 

The  Commission  having  under  consid¬ 
eration  the  need  for  clarification  of  rule 
§  21.513  which  prescribes  the  location  of 
message  centers  for  radio  systems  in  the 
Domestic  Public  Land  Mobile  Radio 
Service  and  the  need  for  providing  for 
operation  of  repeater  stations  on  fre¬ 
quencies,  below  the  microwave  spectrum, 
in  such  service;  and 
It  appearing,  that  amendment  of  rule 
§  21.513  is  desirable  to  more  clearly  set 
forth  Commission  policy  and  thereby 
minimize  the  number  of  requests  for  in¬ 
terpretation  of  said  rule;  and 
It  further  appearing,  that  a  need  ex¬ 
ists  to  provide  suitable  frequencies  for 
repeater  stations  to  relay  mobile  station 
transmissions  back  to  the  associated 
base  station  message  centers  when  the 
mobile  units  are  within  talk-out  range 
of  the  base  station  but  beyond  talk-back 
range;  and 

It  further  appearing,  that,  although 
§*21.517  of  the  rules  provides  that  a  base 
station  may  be  used  to  perform  the 
added  functions  of  a  repeater  station, 
such  arrangement  is  not  always  opera¬ 
tionally  feasible,  particularly  in  a  radio 
system  consisting  of  two  or  more  opera¬ 
tionally  integrated  base  stations;  and 
It  further  appearing,  that  the  only 
frequencies  designated  for  assignment  to 
repeater  stations  under  Subpart  G  of 
Part  21  of  the  rules  are  in  the  72-76  Me 
and  2110-2200  Me  bands,  the  former  not 
being  assignable  in  many  areas  because 
of  possible  interference  to  television  re¬ 
ception  on  channels  4  and  5,  and  the 
latter  being  generally  not  feasible  be¬ 
cause  equipment  for  the  microwave  re¬ 
gion  of  the  spectrum  is  considerably 
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more  costly  than  for  the  sub-microwave 
frequencies;  and 

It  further  appearing,  that  the  fre¬ 
quency  bands  454.000-454.375  Me  and 
459.000-459.375  Me  are  presently  desig¬ 
nated.  respectively,  for  assignment  to 
base  and  mobile  stations  of  miscellane¬ 
ous  common  carriers  and  that,  on  April 
20,  1960,  in  Docket  No.  13348,  the  Com¬ 
mission  amended  §  21.501  ())  of  the  rules 
to  permit,  imder  certain  conditions,  use 
of  the  454.000-454.375  Me  band  by  con¬ 
trol  stations,  but  did  not  otherwise  des¬ 
ignate  a  use  for  the  paired  block  of 
mobile  frequencies  in  the  459.000-459.375 
Me  band;  and 

It  further  appearing,  that  it  is  feasible 
to  permit  use  of  the  459.000-459.375  Me 
band  by  repeater  stations  under  the  same 
conditions  as  are  applicable  to  control 
stations  in  the  454.000-454.375  Me  band, 
and  that  no  adverse  results  are  expected 
to  flow  from  making  such  rule  changes; 
and 

It  further  appearing,  that  there  is  good 
cause  for  making  such  rule  changes 
which  effect  a  relaxation  of  present  re¬ 
strictions  which  would  otherwise  require 
discontinuance,  on  April  1,  1961,  of  op¬ 
eration  of  repeater  stations  now  author¬ 
ized  to  operate  in  the  459.000-459.375  Me 
band  under  rule  waivers,  and  because  it 
is  necessary  that  such  changes  be  made 
effective  at  the  earliest  practicable  date, 
proposed  rule-making  procedure,  pur¬ 
suant  to  the  provisions  of  section  4(a) 
of  the  Administrative  Procedure  Act,  is 
impracticable,  unnecessary  and  contrary 
to  the  public  interest; 

It  is  ordered.  That,  pursuant'  to  sec¬ 
tion  4(i)  and  section  303 (r)  of  the  Com¬ 
munications  Act  of  1934,  as  amended, 
§  21.501  (i)  and  §  21.513  of  the  Commis¬ 
sion’s  rules  and  regulations  are  amended, 
as  dtiown  below  effective  January  16, 
1961. 

(Sec.  4,  48  Stat.  1066,  as  amended;  47  U.S.C. 
154.  Interprets  or  applies  sec.  303,  48  Stat. 
1082,  as  amended;  47  U.S.C.  303.) 

Released:  January  5,  1961. 

Federal  Communications 
Commission, 

[seal]  BenF.Waple, 

Acting  Secretary. 

1.  Section  21.501  is  amended  by  revis¬ 
ing  paragraph  (i)  to  read  as  follows: 

§  21.501  Frequencies. 

«  •  *  ‘  *  * 

(i)  In  lieu  of  a  wireline  circuit  for 
control  of  a  specific  base  station  trans¬ 
mitter  from  its  required  control  point, 
or  in  lieu  of  wirelines  for  an  audio  cir¬ 
cuit  to  a  base  station  control  point  from 
a  remotely  located  fixed  receiver  used  for 
reception  of  mobile  station  transmis¬ 
sions,  a  single  control  and  repeater  sta¬ 
tion  may  be  authorized  to  miscellaneous 
common  carriers  upon  the  frequencies 
indicated  below:  Provided',  That: 

(1)  The  control  station,  and  the  base 
station  controlled  thereby,  are  located 
over  50  airline  miles  from  the  nearest 
geographical  boundary  of  the  nearest 
urbanize  area  having  a  population  over 
300,000  (as  determined  and  defined  in  the 
most  recent  census  reports  of  the  U.S. 
Bureau  of  the  Census) . 


(2)  The  repeater  station,  and  the 
point  to  which  its  transmissions  are  di¬ 
rected,  are  located  over  50  airline  miles 
from  the  nearest  geographical  boundary 
of  the  nearest  urbanized  area  having  a 
population  over  300,000  (as  determined 
and  defined  in  the  most  recent  census 
reports  of  the  U.S.  Bui*eau  of  the 
Census) . 

(3)  The  effective  radiated  power  of  the 
control  or  repeater  station  does  not 
exceed  150  watts. 

(4)  The  use  of  the  frequencies  by  a 
control  or  repeater  station  will  not  cause 
harmful  interference  to  any  other  sta¬ 
tion  authorized  to  use  such  frequencies 
and  shall  be  on  a  secondary  basis  to  the 
provision  of  mobile  and  rural  radio  serv¬ 
ice  by  other  classes  of  stations.  (See 
also  footnote  11  to  paragraph  (c)  of  this 
section.) 

(5)  Series  or  multiple  tandem  opera¬ 
tion  of  more  than  one  control  or  repeater 


station  is  not  involved. 

Repeater 

station 

Control  station  frequencies  frequencies 
(Me) :  (Me) 

454.05- _ _ _ —  459.  05 

454.10 . . . .  459. 10 

454.15 . . . .  459. 15 

454.20 . . . ^ .  459. 20 

454.25 . 459.25 

454.30 . 459.30 

454.35— . 459.35 


2.  Section  21.513  is  amended  to  read 
as  follows: 

§  21.513  Location  of  message  center. 

Within  the  service  area  encompassed 
by  the  field  strength  contour  of  each  base 
station  as  defined  in  §  21.504,  there  shall 
be  at  least  one  message  center  so  located 
that  the  major  portion  of  subscribers’ 
local  exchange  landline  telephone  calls, 
which  originate  or  terminate  in  such 
area  in  conjunction  with  messages  trans¬ 
mitted  or  received  by  said  station,  cost 
no  more  per  call  than  the  local  message 
single  unit  rate.  In  cases  where  the  con¬ 
trol  point  of  a  base  station  is  not  so 
located,  a  public  foreign  exchange  tele¬ 
phone  circuit  shall  be  provided  to  afford 
service  so  that  a  radio  service  subscriber 
may  communicate  between  such  points 
at  a  cost  per  call  not  in  excess  of  the  local 
message  single  unit  rate. 

IP.R.  Doc.  61-160;  Piled,  Jan.  9,  1961; 

8:50  a.m.] 


PART  21— DOMESTIC  PUBLIC  RADIO 
SERVICES  (OTHER  THAN  MARITIME 
MOBILE) 

Transmitter  Type  Acceptance 
Requirements 

At  a  session  of  the  Federal  Communi¬ 
cations  Commission  held  at  its  offices  in 
Washington,  D.C.,  on  the  4th  day  of 
January  1961; 

'The  Commission  having  under  consid¬ 
eration  the  requirements  of  §  21.120  of 
Part  21  of  its  rules,  that  all  radio  trans¬ 
mitters  in  use  in  the  Domestic  Public 
Radio  Services  be  “type  accepted’’;  and 

It  appearing,  that  §§  21.501(g),  21.601 
(b)  and  21.701(a)  of  the  Commission’s 
rules  prohibit  the  authorization  of  new 
stations  in  the  890-940  Me  band,  but  per¬ 


mit  the  continued  operation  of  such  ft. 
cilities  presently  authorized,  with  cert^ 
conditions  and  restrictions;  and  ^ 

It  further  appearing,  that  common 
carriers  presently  authorized  to  op^u 
in  this  band  have  certain  transmittm 
which  have  not  been  type  accepted^ 
which  continue  to  operate  satisfactorlh 
and  render  needed  public  communicatim 
service;  and  “ 

It  further  appearing,  that  enforcement 
of  this  “type  acceptance’’  rule  with  re¬ 
spect  to  the  890-940  Me  band  would  dis- 
rupt  such  service  and  would  occasion 
costs  to  the  carriers  concerned  which 
would  not  appear  to  be  in  the  public  in¬ 
terest  in  view  of  the  limited  use  of  such 
equipment;  and 

It  further  appearing,  that  no  adverse 
impact  would  result  if  the  “type  accq)t. 
ance’’  rule  were  amended  to  exempt  such 
transmitters  from  its  requirements;  and 

It  further  appearing,  that  since  there 
is  good  cause  for  making  such  rule 
changes,  which  effect  a  relaxation  of 
present  requirements,  and  since  it  is  de¬ 
sirable  that  such  changes  be  made  effec¬ 
tive  at  the  earliest  practicable  date,  pro¬ 
posed  rule-making  procedure  pursuant 
to  the  provisions  of  section  4(a)  of  the 
Administrative  Procedure  Act  i«  imprac¬ 
tical,  unnecessary  and  contrary  to  the 
public  interest; 

It  is  ordered.  That  pursuant  to  sec¬ 
tions  4(i)  and  303  (r)  of' the  Communi¬ 
cations  Act  of  1934,  as  amended,  S  21.120 
of  the  rules  is  amended,  as  shown  below, 
effective  January  16, 1961. 

(Sec.  4,  48  stat.  1066,  as  amended;  47  US.C. 
154.  Interprets  or  applies  sec.  303,  48  Stat. 
1082,  as  amended;  47  U.S.C.  303) 

Released:  January  5, 1961 

Federal  Communications 
Commission. 

[seal]  Ben  F.  Waple, 

Acting  Secretary. 

1.  Section  21.120  is  amended  by  adding 
paragraph  (d)  as  follows: 

§  21.120  Type  acceptance  of  transmit¬ 
ters. 

*  *  *  *  • 

(d)  A  transmitter  presently  shown  on 
an  instrument  of  authorization,  which 
operates  on  an  assigned  frequency  in  the 
890-940  Me  band  and  has  not  been  type 
accepted,  may  continue  to  be  used  by  the 
licensee  without  type  acceptance  pro¬ 
vided  such  transmitter  continues  other¬ 
wise  to  comply  with  the  applicable  rules 
and  regulations  of  the  Com^ssion. 

[F.R.  Doc.  61-161;  Filed.  Jan.  9,  1961; 

8:50  am.] 


Title  49— TRANSPORTATION 

Chapter  I — Interstate  Commerce 
Commission 

PART  120— ANNUAL,  SPECIAL  OR 
PERIODICAL  REPORTS 

Annual  Reports  of  Refrigerator  Car 
Lines  Owned  or  Controlled  by  Rail* 
road  Companies 

At  a  session  of  the  Interstate  Com¬ 
merce  Commission,  Division  2,  held  at 
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office  in  Washington,  D.C.,  on  the  21st 
of  November  A.D.  1960. 

^e  matter  of  annual  reports  of  re¬ 
frigerator  car  lines  owned  or  controlled 
bv  railroad  companies  being  under  fur- 
Ser  consideration,  and  the  changes  to 
be  made  by  this  order  being  minor 
Ganges  in  the  data  to  be  furnished, 
rX-m'aking  procedures  under  section  4 

(a)  of  the  Administrative  Procedure  Act, 
S  nj3  C.  1003,  being  deemed  unnecessai-y : 

It  is  ordered.  That  §  120.70  of  the  or¬ 
der  of  January  22, 1960,  in  the  matter  of 
Annual  Report  Form  B-1  (Refrigerator 
Car  Lines  Owned  or  Controlled  by  Rail¬ 
road  Companies) ,  be,  and  it  is  hereby, 
modified  and  amended  with  respect  to 
annual  reports  for  the  year  ended  De¬ 
cember  31,  1960,  and  subsequent  years, 
to  read  as  shown  below. 

It  is  further  ordered.  That  §  120.70  be, 
and  it  is  hereby,  modified  and  amended, 
to  read  as  follows: 

§  120.70  Annual  reports  of  refrigerator 
car  lines  owned  or  controlled  by  rail¬ 
road  companies. 

Commencing  with  reports  for  the  year 
ended  December  31,  1960,  and  thereafter 
until  further  order,  all  refrigerator  car 
lines  which  are  operated  in  interstate 
commerce  subject  to  the  provisions  of 
section  20  ( 6 )  of  the  Interstate  Commerce 
j  Act,  49  U.S.C.  20,  and  which  are  owned 
j  or  controlled  by  railroad  companies,  are 
i  requir^  to  file  annual  reports  in  accord¬ 
ance  with  Annual  Report  Form  B-1  (An¬ 
nual  Reports  of  Refrigerator  Car  Lines 
Owned  or  Controlled  by  Railroad  Com¬ 
panies)  ,  which  is  attached  to  and  made 
a  part  of  this  section.^  Such  report  shall 
be  filed  in  duplicate  in  the  Bureau  of 
Transport  Economics  and  Statistics,  In¬ 
terstate  Commerce  Commission,  Wash¬ 
ington  25,  D.C.,  by  March  31  of  the  year 
following  the  year  to  which  it  relates. 

(Sec.  12,  24  Stat.  383,  as  amended;  49  U.S.C. 
12.  Interpret  or  apply  sec.  20,  24  Stat.  386, 
as  amended;  49  U.S.C.  20) 

AtmI  it  is  further  ordered.  That  copies 
of  this  order  and  of  Annual  Report  Form 
B-1  shall  be  served  upon  all  refrigerator 
car  lines  subject  to  section  20(6)  of  the 
Interstate  Commerce  Act,  owned  or  con¬ 
trolled  by  railroad  companies,  and  upon 
every  trustee,  receiver,  executor,  admin¬ 
istrator,  or  assignee  of  any  such  car  line, 
and  that  notice  of  this  order  shall  be 
given  to  the  general  public  by  deposit¬ 
ing  a  copy  in  the  office  of  the  Secretary 
of  the  Commission  at  Washington,  D.C., 
and  by  filing  it  with  the  Director,  Office 
of  the  Federal  Register. 

By  the  Commission,  Division  2. 

[seal]  Harold  D.  McCoy, 

Secretary. 

|PJl,  Doc.  61-141;  Piled,  Jan.  9,  1961; 

8:47  a.m.] 


*med  as  part  of  original  document. 


Title  50— WILDUFE  AND 
FISHERIES 

Chapter  I — Bureau  of  Sport  Fisheries 

and  Wildlife,  Fish  and  Wildlife 

Service,  Department  of  the  Interior 

PART  33— SPORT  FISHING 

Mattamuskeet  National  Wildlife 
Refuge,  North  Carolina 

The  following  special  regulation  is 
issued. 

§  33.5  Special  regulations;  sport  fishing; 
for  individual  wildlife  refuge  areas. 

North  Carolina 

mattamuskeet  national  wildlife  .refuge 

Sport  fishing  on  the  Mattamuskeet  Na¬ 
tional  Wildlife  Refuge,  North  Carolina, 
is  permissible  only  under  the  following 
conditions: 

(a)  Species  permitted  to  be  taken:  as 
prescribed  by  State  regulations. 

(b)  Open  season:  January  8,  1961, 
through  the  day  just  preceding  the 
opening  day  of  the  1961  North  Caro¬ 
lina  migratory  waterfowl  hunting 
season. 

(c)  Daily  creel  limits:  As  prescribed 
by  State  regulations. 

(d)  Methods  of  fishing: 

(1)  Tackle:  Hook  and  line,  using  nat¬ 
ural  or  artificial  lures. 

(2)  Guides:  Persons  may  employ 
guides  while  fishing  on  the  area. 

(3)  Boats:  Boats  without  motors,  and 
boats  with  outboard  motors  may  be  used, 
except  that  the  size  of  outboard  motors 
may  be  restricted  by  the  officer  in  charge 
and  certain  spawning  areas  will  be 
closed  to  the  use  of  motor  boats  as  suit¬ 
ably  posted. 

(e)  ^Description  of  areas  open  to 
fishing: 

Fishing  is  permitted  in  accordance 
with  (a)  above  on  the  posted  area  which 
comprises  approximately  40,000  acres 
and  80  percent  of  the  total  refuge  and 
which  is  described  as  follows: 

Entire  refuge  water  area  including 
canals  and  ditches  in  Hyde  County,  and 
Swanquarter,  Fairfield  and  Lake  Land¬ 
ing  Townships. 

(f)  Other  provisions: 

(1)  The  provisions  of  this  special  reg¬ 
ulation  supplement  the  regulations 
which  govern  fishing  on  wildlife  refuge 
areas  generally  which  are  set  forth  in 
Title  50,  Code  of  Federal  Regulations, 
Part  33. 

(2)  A  Federal  permit  is-not  required 
to  enter  the  public  fishing  area,  except 
that  a  valid  current  North  Carolina  State 
fishing  license,  if  required  by  State  reg¬ 
ulations,  shall  serve  as  a  permit. 

(3)  The  provisions  of  this  special  reg¬ 
ulation  are  effective  January  8,  1961, 
through  the  day  just  preceding  the  open- 
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ing  day  of  the  1961  North  Carolina  mi¬ 
gratory  waterfowl  hunting  season. 

(4)  Points  of  entry  and  routes  of 
travel  shall  be  as  designated  and  suitably 
posted  by  the  refuge  officer  in  charge. 

Walter  A.  Gresh, 
Regional  Director,  Bureau  of 
Sport  Fisheries  and  Wildlife. 

January  3, 1961. 

[P.R.  Doc.  61-143;  Piled.  Jan.  9,  1961; 
8:48  a.m.] 


PART  33— SPORT  FISHING 

Reelfoot  National  Wildlife  Refuge, 
Tennessee 

The  following  special  regulation  is 
issued. 

§  33.5  Special  regulations;  sport  fishing; 
for  individual  wildlife  refuge  areas. 

Tennessee 

REELFOOT  NATIONAL  WILDLIFE  REFUGE 

Sport  fishing  on  the  Reelfort  Na¬ 
tional  Wildlife  Refuge,  Tmmessee,  is 
permissible  only  under  the  following 
conditions: 

(a)  Species  permitted  to  be  taken:  As 
prescribed  by  State  regulations. 

(b)  Open  season:  January  9,  1961, 
through  October  23,  1961. 

(c)  Daily  creel  limits:  As  prescribed 

by  State  regulations.  • 

(d)  Methods  of  fishing: 

(1)  Tackle:  As  prescribed  by  State 
regulations. 

(2)  Boats:  Boats  with  outboard  mo¬ 
tors,  and  inboard  motors  of  not  more 
than  six  (6)  horsepower  may  be  used. 

(e)  Description  of  areas  open  to 
fishing: 

Fishing  is  permitted  in  accordance  ' 
with  (a)  above  on  the  posted  area  which 
comprises  approximately  9,092  acres  and 
92  percent  of  the  total  refuge  and  which 
is  described  as  follows: 

Entire  refuge  area  lying  within  the 
State  of  Tennessee. 

(f)  Other  provisions: 

(1)  The  provisions  of  this  special  reg¬ 
ulation  supplement  the  regulations 
which  govern  fishing  on  wildlife  refuges 
areas  generally  which  are  set  forth  in 
Title  50,  Code  of  Federal  Regulations, 
Part  33. 

(2)  A  Federal  permit  is  not  required 
to  enter  the  public  fishing  area. 

(3)  The  provisions  of  this  special  reg¬ 
ulation  are  effective  January  9,  1961, 
through  October  23,  1961. 

(4)  Persons  must  follow  such  routes 
of  travel  as  are  designated  by  posting  by 
the  officer-in-charge. 

Walter  A.  Gresh, 
Regional  Director,  Bureau  of 
Sport  Fisheries  and  Wildlife. 

January  3, 1961. 

[F.R.  Doc.  61-144;  FUed,  Jan.  9,  1961; 

8:48  a.m.] 


Proposed  Rule  Making 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Mines 
[  30  CFR  Part  33  ] 

[  Bureau  of  Mines  Schedule  25B  ] 

DUST  COLLECTORS  FOR  USE  IN  CON¬ 
NECTION  WITH  ROCK  DRILLING  IN 
COAL  MINES 

Requirements  for  Drilling  Tf^sts 

Pursuant  to  section  4(a)  of  the  Ad¬ 
ministrative  Procedure  Act  (60  Stat. 
238;  5  U.S.C.  1003),  notice  is  hereby 
given  that  under  authority  contained  in 
sec.  5,  36  Stat.  370,  as  amended,  and  sec. 
212(a),  66  Stat.  709;  30  U.S.C.  7,  482(a), 
it  is  proposed  to  amend  the  regulations 
contained  in  §§  33.32,  33.33,  and  33.34  of 
Part  33,  Title  30,  Code  of  Federal  Regu¬ 
lations,  pertaining  to  drilling  require¬ 
ments,  as  set  forth  below. 

The  purpose  of  the  amendment  is  to 
equalize  performance  requirements  for 
combination  units  having  single  or  mul¬ 
tiple  drilling  heads. 

In  accordance  with  the  policy  of  the 
Department  of  the  Interior  interested 
persons  may  submit  written  comments, 
suggestions,  or  objections  with  respect 
to  the  proposed  changes  to  the  Director, 
Bureau  of  Mines,  Washington  25,  D.C., 
within  30  days  after  the  date  of  publica¬ 
tion  in  the  Federal  Register. 

James  Westfield, 
Acting  Director. 

Approved:  January  4, 1961. 

Elmer  F.  Bennett, 

Under  Secretary  of  the  Interior. 

The  following  changes  are  confined  to 
§§  33.32,  33.33,  and  33.34,  as  indicated. 

•  1.  In  paragraph  (c)  of  §  33.32  the  word 
“operator”  in  the  third  and  fourth  lines 
would  be  changed  to  operator(s),  indi¬ 
cating  one  or  more. 

2.  In  paragraph  (a)  of  §  33.33  after 
the  word  "samples,”  at  the  end  of  the 
fourth  line,  the  words  “collected  at  each 
drill  operator’s  position”  would  be  in¬ 
serted,  and  in  the  last  line  of  the  para¬ 
graph  the  numeral  "10”  would  be 
deleted. 

As  amended,  paragraph  (a)  of  §  33.33 
would  read  as  follows: 

(a)  The  concentration  of  dust  deter¬ 
mined  by  the  control  sample  shall  be  sub¬ 
tracted  from  the  average  concentration 
of  dust  determined  by  the  test  samples 
collected  at  each  drill  operator’s  posi¬ 
tion,  and  the  difference  shall  be  desig¬ 
nated  as  the  net  concentration  of 
airborne  dust.  Calculations  of  the  aver¬ 
age  concentration  of  dust  deteimined 
from  the  test  samples  shall  be  based 
upon  the  results  of  not  less  than  80  per¬ 
cent  of  each  set  of  test  samples. 

3.  Paragraph  (a)  of  §  33.34  would  be 
revised  to  read  as  follows: 


(a)  A  drilling  test  shall  consist  of 
drilling  a  set  of  10  test  holes,  without  un¬ 
due  delay,  under  specified  operating 
conditions.  When  the  test  involves  the 
control  of  dust  from  more  than  one 
drill,  all  the  drills  shall  be  used  in  the 
intended  manner  to  complete  the  set  of 
test  holes. 

IP.R.  Doc.  61-167;  Piled,  Jan.  9,  1961; 

8:51  a.m.] 


Fish  and  Wildlife  Service 
[  50  CFR  Part  32  1 
REVISION  OF  OPEN  HUNTING  AREAS 
Fallon  National  Wildlife  Refuge  et  al. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section  10 
of  the  Migratory  Bird  Conservation  Act 
of  February  18,  1929  (45  Stat.  1224;  16 
U.S.C.  715i),  it  is  proposed  to  amend 
Part  32,  Chapter  1,  Title  50,  Code  of  Fed¬ 
eral  Regulations,  by  deleting  the  Seney 
National  Wildlife  Refuge,  Michigan,  as 
an  area  open  to  upland  game  hunting 
under  §  32.21,  and  by  deleting  the  Fallon 
National  Wildlife  Refuge  and  the  Still¬ 
water  Wildlife  Management  Area  as 
areas  open  to  big-game  hunting  under 
§  32.31. 

Upland  game  hunting  on  Seney  Na¬ 
tional  Wildlife  Refuge,  Michigan,  was 
authorized  in  order  to  permit  the  taking 
of  coyotes.  Since  these  animals  are  not 
protected  by  State  law  or  regulation,  and 
their  control  on  the  refuge  may  be  ef¬ 
fected  under  other  regulations,  this  au¬ 
thority  for  hunting  upland  game  is  not 
required.  Big-game  hunting  opportunity 
is  so  limited  on  Fallon  National  Wildlife 
Refuge,  Nevada,  and  Stillwater  Wildlife 
Management  Area,  Nevada,  that  hunt¬ 
ing  may  no  longer  be  permitted. 

Interested  persons  may  submit  writ¬ 
ten  comments,  suggestions,  or  objections 
with  respect  to  the  proposed  regulation 
to  the  Director,  Bureau  of  Sport  Fisheries 
and  Wildlife,  Washington  25,  D.C.,  with¬ 
in  thirty  days  of  the  date  of  publication 
of  this  notice  in  the  Federal  Register. 


January  4,  1961. 

[PH.  Doc.  61-166;  Piled,  Jan.  9,  1961; 
8:51  a.m.) 


DEPARTMENT  OF  HEALTH,  EDU¬ 
CATION,  AND  WELFARE 

Food'  and  Drug  Adminisiration 

[  21  CFR  Part  121  1 

FOOD  ADDITIVES 

Notice  of  Filing  of  Petition 

Pursuant  to  the  provisions  of  the  Fed¬ 
eral  Food,  Drug,  and  Cosmetic  Act  (sec. 
409(b)(5),  72  Stat.  1786;  21  U.S.C.  348 


(b)  (5) ) ,  notice  is  given  that  a  petititai 
has  been  filed  by  Johnson  and  Johnsm 
4949  West  Sixty-fifth  Street,  Chicago  M 
Illinois,  proposing  the  issuance  of  a  regj 
ulation  permitting  the  safe  use  of  pow! 
vinyl  alcohol  insolubilized  by  a  carbon 
vinyl  polymer  as  a  binder  for  milk  filters 
Dated;  January  3,  1961.  ' 

[seal]  .  .  J.  K.  Kirk, 

Assistant  to  the  Commissioner 
of  Food  and  Drugs. 

[F.R.  Doc.  61-145;  Piled,  Jan.  9  iMt. 
8:48  a.m.] 


[  21  CFR  Part  121  ] 

FOOD  ADDITIVES 
Notice  of  Filing  of  Petition 

Pursuant  to  the  provisions  of  the  Fed¬ 
eral  Pood,  Drug,  and  Cosmetic  Act  (sec 
409(b)(5),  72  Stat.  1786;  21  U.S.C.  348 
(b)  (5) ),  notice  is  given  that  a  petition 
has  been  filed  by  Shell  Chemical  Cmii- 
pany,  50  West  Fiftieth  Street,  New  YoA 
20,  New  York,  proposing  the  issuance  of 
a  r^ulation  to  provide  for  the  safe  use 
in  animal  feed  of  ethyl  alcohol  contain¬ 
ing  certain  denaturants  for  increasing 
weight  gains  and  improving  feed 
efficiency. 

Dated:  January  3, 1961. 

[seal]  J.  K.  Kirk, 

Assistant  to  the  Commissioner 
of  Food  and  Drugs. 

(P.R.  Doc.  61-146;  Piled,  Jan.  9,  1961; 

8:48  a.m.] 


[  21  CFR  Part  121  1 
FOOD  ADDITIVES 
Notice  of  Filing  of  Petition 

Pursuant  to  the  provisions  of  the  Fed¬ 
eral  Food,  Drug,  and  Cosmetie  Act  (sec. 
409(b)(5),  72  Stat.  1786;  21  UB.C.  348 
(b)(5)),  notice  is  given  that  a  p^ticm 
has  been  filed  by  Monsanto  Chemical 
Company,  Springfield,  Massachusetts, 
proposing  the  issuance  of  a  regulation  to 
permit  the  safe  use  of  styrene-methyl 
acrylate  and  styrene  maleic  anhydride 
polymers  for  coating  paper  and  othtt 
food-packaging,  processing,  or  holding 
materials  which  come  into  contact  with 
foods. 

Dated:  January  3, 1961. 

[SEAL]  J.  K.  Kirk, 

Assistant  to  the  Commissioner 
of  Food  and  Drugs. 

[F.R.  Doc.  61-147;  Piled,  Jan.  9,  1961; 

8:48  am.] 


[  21  CFR  Part  121  1 

FOOD  ADDITIVES 

Notice  of  Filing  of  Petition 

Pursuant  to  the  provisions  of  the  Fed¬ 
eral  Food,  Drug,  and  Cosmetic  Act  (sec. 


Elmer  F.  Bennett, 
Under  Secretary  of  the  Interior. 
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Tuesday,  January  10,  1961 

i0fl(b)(5),  72  Stat.  1786;  21  U.S.C.  348 
?h?(6))  notice  is  given  that  a  petition 
Len  filed  by  the  Nestle  Company, 
fnc  100  Bloomingdale  Road,  White 
Sailis  New  York,  proposing  the  issuance 
arWulation  to  establish  a  tolerance 
::  10  parts  per  million  (0.0010  percent) 
S  trichloroethylene  for  residues  in  in¬ 
stant  decaffeinated  coffee. 

Dated:  January  3, 1961. 

[seal] 

Assistant  to  the  Commissioner 
of  Food  and  Drugs. 


(PJi. 


Doc. 


61-148;  Filed.  Jan. 
8:48  ajn.] 


9,  1961; 


[  21  CFR  Part  121  1 
FOOD  ADDITIVES 
Notice  of  Filing  of  Petition 

Pursuant  to  the  provisions  of  the  Fed¬ 
eral  Fbod,  Drug,  and  Cosmetic  Act  (sec. 
409(b)(5).  72  Stat.  1786;  21  U.S.C.  348 
(b)(5))>  notice  is  given  that  a  petition 
bas  been  filed  by  The  Olidden  Company, 
900  Union  Commerce  Building,  Cleve¬ 
land  14,  Ohio,  proposing  the  issuance  of 
an  amendment  to  §  121.1004  of  the  food 
additive  regulations  to  provide  for  the 
safe  use  of  molecular  distillation  as  an 
(^tional  step  in  the  manufacture  of 
^cerol  lactostearate  and  mono-  and 
diglycerides. 

Dated:  January  3, 1961. 

[SEAL]  J.  K.  Kirk, 

Assistant  to  the  Commissioner 
of  Food  and  Drugs. 

[F.R.  Doc.  61-149;  Filed,  Jan.  9.  1961; 

8:49  ajn.] 


FEDERAL  AVIATION  AGENCY 

Bureau  of  Flight  Standards 
[  14  CFR  Part  507  1 

[Regulatory  Docket  No.  534] 

AIRWORTHINESS  DIRECTIVES 

Notice  of  Proposed  Rule  Making 

Pursuant  to  the  authority  delegated  to 
me  by  the  Administrator  (14  CTR  Part 
405),  a  Notice  of  Proposed  Rule  Making 
to  amend  Part  507  of  the  regulations  of 
the  Administrator  to  include  an  air¬ 
worthiness  directive  applying  to  inspec¬ 
tion  and  retirement  of  Vickers  Viscount 
745D  aircraft  fuselage  components,  was 
published  in  25  F.R.  9955.  Subsequent 
to  Issuance  of  the  proposal,  which  was 
based  on  the  manufacturer’s  new  Prelim¬ 
inary  Technical  Leaflet  No.  221  appli¬ 
cable  to  745D  aircraft,  it  was  learned 
that  the  manufacturer  had  also  issued 
a  similar  Preliminary  Technical  Leaflet 
No.  94  for  Model  810  aircraft. 

Accordingly  the  proposed  directive  has 
been  rewritten  to  consolidate  in  one  doc¬ 
ument  the  provisions  applicable  to  both 
models.  Airworthiness  directives  57- 
16-5  and  57-18-2  (Amendment  3, 23  FR. 
438),  58-1-8  (Amendment  4,  23  P.R. 
1109) ,  58-5-2  paragraph  C  (Amendment 
6, 23  P.R.  2568  as  revised  by  Amendment 
11,  23  P.R.  7482),  58-5-2  E  (Amendment 


6,  23  FR.  2568),  58-7-4  (Amendment 

7,  23  F.R.  3586)  and  58-10-5  (Amend¬ 
ment  8,  23  FR.  4725  as  revised  by 
Amendment  13,  23  FR.  9632)  will  be  su¬ 
perseded  by  the  new  directive. 

In  addition,  the  objection  received  to 
the  original  proposal  that  it  did  not  per¬ 
mit  operators  to  take  advantage  of  the 
reduced  cabin  pressure  provisions  of  the 
Preliminary  Technical  Leaflet,  has  been 
considered  a  reasonable  one  and  refer¬ 
ences  to  Table  1  have  been  deleted  to 
provide  operators  this  alternative. 

As  a  result  of  the  substantive  changes 
made,  this  proposal  will  replace  the 
Notice  of  Propos^  Rule  Making,  25  F.R. 
9955,  which  is  hereby  withdrawn. 

Interested  persons  may  participate  in 
the  making  of  the  proposed  rule  by  sub¬ 
mitting  such  written  data,  views  or 
arguments  as  they  may  desire.  Com¬ 
munications  should  be  submitted  in  du¬ 
plicate  to  the  Docket  Section  of  the 
Federal  Aviation  Agency,  Room  B-316, 
1711  New  York  Avenue  NW.,  Washing¬ 
ton  25,  D.C.  All  communications  re¬ 
ceived  on  or  before  February  9, 1961,  will 
be  considered  by  the  Administrator  be¬ 
fore  taking  action  on  the  proposed  rule. 
The  proposals  contained  in  this  notice 
may  be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available,  in  the  Docket  Section,  for 
examination  by  interested  persons  when 
the  prescribed  date  for  return  of  com¬ 
ments  has  expired.  This  proposal  will 
not  be  given  further  distribution  as  a 
draft  release. 

This  amendment  is  proposed  under 
the  authority  of  sections  313(a),  601  and 
603  of  the  Federal  Aviation  Act  of  1958 
(72  Stat.  752,  775,  776;  49  U.S.C.  1364(a) , 
1421, 1423). 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  §  507.10(a)  of  Part 
507  (14  CFR  Part  50l),  by  adding  the 
following  airworthiness  directive: 

VicKBRS.  Applies  to  all  Viscount  Model 
745D  and  810  Series  aircraft. 

Ck>mpliance  required  as  indicated,  unless 
already  accomplished. 

Vickers- Armstrongs  has  issued  PTL’s  No. 
221  (700  Series)  and  No.  94  (800/810  Series) 
to  make  available  in  single  dociunents  the 
respective  approved  life  of  Viscoimt  fuse¬ 
lage  components  and  the  inspections  and 
modifications  necessary  on  the  fuselage  to 
attain  the  approved  life.  Clompliance  with 
the  provisions  of  PTL  221  (for  Model  745D) 
and  PTL  94  (for  Model  810)  aircraft  is  re¬ 
quired,  as  outlined  below. 

This  AD  consolidates  information  previ¬ 
ously  contained  in  AD’s  67-16-6,  67-18-2, 
68—1—8,  68— 6— 2(c),  68— 6— 2(e),  68—7—4,  and 
68-10-6.  In  addition,  certain  new  fuselage 
areas,  paragraphs  (a)(1),  (d)(1),  (e)  (2) 
through  (6),  (f)  (1)  and  (2),  and  (g)  are 
subject  to  inspection  and  possible  modifi¬ 
cation  in  accordance  with  the  noted  sections 
of  the  applicable  PTL’s. 

(a)  Cockpit  Pressure  Floor — Section  2. 

(1)  Floor  Beam  at  Station  47 — Incorpora¬ 
tion  of  Mod.  D.2733  (746D  aircraft)  or  Mod. 
FOjl231  (810  aircraft)  required  as  indicated 
in  PTL’s  221  and  94  respectively. 

(2)  Catenary  Floor — Compliance  required 
as  indicated  in  PTL  221  or  94,  as  applicable, 
with  initial  inspection  required  no  later  than 
30  days  Mter  the  effective  date. 

(3)  Stiffener  Attachment— Compliance  re¬ 
quired  as  indicated  in  PTL  221  or  94,  as 
applicable,  with  initial  inspection  required 
no  later  than  30  days  after  the  effective  date. 


(4)  Flooring  Forward  of  Station  20— C<nn- 
pllance  required  as  indicated  in  PTL  221  or 
94,  as  applicable,  with  initial  inspection  re¬ 
quired  no  later  than  30  days  after  the  effec¬ 
tive  date  for  aircraft  having  accumulated 
3,000  or  more  fiights. 

(b)  Pressure  Bulkheads — Section  J. 

(1)  Front  Bulkhead,  Station24— Compli¬ 
ance  required  as  indicated  In  PTL  221  or  94, 
as  applicable,  with  initial' inspection  required 
no  later  than  30  days  after  the  effective  date 
for  aircraft  having  accumulated  8,000  or  more 
fiights. 

(2)  Bear  Bulkhead,  Station  761 — Compli¬ 
ance  required  as  indicated  in  PTL  221. 

(c)  Entrance  Door — Section  4  {74S3  air~ 
craft) . 

(1)  Front  and  Rear,  Inner  Angle — Cbmpll- 
ance  required  as  indicated  in  PTL  221  with 
initial  inspection  required  no  later  than  30 
days  after  the  effective  date  for  aircraft  hav¬ 
ing  accumulated  2,000  or  more  fiights. 

(2)  Shear  Cleat  Attachment  to  Fuselage 
Skin,  Station  132 — Same  as  (o)(l). 

(3)  Firont  and  Rear,  Main  Surround  Mem¬ 
bers — Compliance  required  as  indicated  in 
PTL  221. 

(d)  Freight  Doors — Section  S  {745D)  or 
Section  4  (310). 

(1)  Surround  Structure — Compliance  re¬ 
quired  as  Indicated  in  PTL  221  or  94,  as  ap¬ 
plicable,  with  initial  inspection  required  no 
later  than  30  days  after  the  effective  date 
for  aircraft  having  accumulated  9,000  or  more 
fiights. 

(e)  Frames — Section  6  (745D)  or  Section 
5(810). 

(1)  Fiiselage  Spar  FVame,  Station  414 — 
Compliance  required  as  Indicated  in  PTL  221, 
with  initial  inspection  required  no  later  than 
30  days  after  the  effective  date.  Incorpora¬ 
tion  of  Modifications  D.1947(a)  and  D.2103 
required  no  later  than  90  days  after  the  effec¬ 
tive  date  for  aircraft  having  accumulated 
2,000  or  more  fiights. 

(2)  Trailing  Edge  Frame,  Station  466— 
Compliance  required  as  indicated  In  PTL  221 
with  initial  inspection  required  no  later  than 
30  days  after  the  effective  date  for  aircraft 
having  accumulated  9,000  or  more  flights. 

(3)  Fuselage  Spar  Frame,  Station  460 — 
Compliance  required  as  indicated  in  PTL  94, 
with  initial  inspection  required  no  later  than 
30  days  after  the  effective  date.  Incorpora¬ 
tion  of  Modifications  F.178  and  F.366  required 
no  later  than  90  days  after  the  effective  date 
for  aircraft  having  accumulated  2,000  or  more 
fiights. 

(4)  Trailing  Edge  nrame.  Station  601- 
234 — Compliance  required  as  indicated  in 
PTL  94,  with  initial  inspection  required  no 
later  than  30  days  after  the  effective  date  for 
aircraft  having  accumulated  3,000  or  more 
fiights. 

(6)  Underfioor  Freight  Hold,  Port  Side 
Frames — Compliance  required  as  indicated 
in  PTL  94,  with  initial  inspection  required 
no  later  than  30  days  after  the  effective  date 
for  aircraft  having  accumulated  2,000  or  more 
fiights. 

(6)  Sledge  Type  Cleat  Pitted  Frames — 
Incorporation  of  Modification  FQ.869  re¬ 
quired  as  indicated  in  PTL  94. 

(f)  Skin-Section  7  (74SD)  or  Section  6 
(810). 

(1)  Fuselage  Skin  Seam  Joints — Compli¬ 
ance  required  as  indicated  in  PTL  221  or  94, 
as  applicable,  with  Incorporation  of  Modifi¬ 
cation  D.2697  (a),  (b),  and  (c)  (745D  air¬ 
craft)  or  Modifications  FG.1005  and  F0.1464 
(810  aircraft)  required  no  later  than  180  days 
after  the  effective  date  tor  aircraft  having 
accumulated  12,600  or  more  fiights  at  6.5 
p.s.i.,  or  19,000  or  more  fiights  at  6.6  p.s.i.  or 
35,000  or  more  fiights  at  4.5  p.s.i. 

(2)  Fuselage  Skin  Overlap  Joints — Compli¬ 
ance  required  as  indicated  in  PTL  221  or  94, 
as  applicable,  with  incorporation  of  Modifi¬ 
cation  D.2990  (a)  or  (b)  (745D  aircraft)  or 
Modification  FQ.1783  (810  aircraft)  required 
no  later  than  180  days  after  the  effective  date 
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for  aircraft  having  acciunulated  11,000  or 
more  flights  at  pai.,  or  16,000  or  more 
flights  at  6,5  pa.i..  or  30,000  or  more  flights  at 
4.6  pai. 

(g)  Miscellaneous  Skin  Cutouts— Section 
8  (745D)  or  Section  7  (810). 

CXjmpllance  required  as  indicated  in  PTL 
221  or  94,  as  applicable,  with  initial  inspec¬ 
tion  required  no  later  than  30  d&ys  after  the 
effective  date  for  aircraft  having  accumulated 
9,000  or  more  flights. 

(Vickers- Armstrongs  PTL  221  (700  Series) 
and  PTL  94  (800/810  Series)  cover  this 
subject.) 

ITiis  supersedes  AD’s  57-16-5  and  57- 
16-2  Amendment  3,  23  F.R.  438;  58-1-8 
Amendment  4,  23  FJl.  1109;  5^5-2  C. 
Amendment  6.  23  F.R.  2568  as  revised  by 
Amendment  11,  23  FJl.  7482;  58-5-2  E. 
Amendment  6,  23  Fit.  2568;  58-7-4 
Amendment  7,  23  FJt.  3586;  and  58-18-5 
Amendment  8,  23  F.R.  4725  as' revised  by 
Amendment  13,  23  FJl.  9632.  • 

Issued  in  Washington,  D.C.,  on  January 
3,  1961. 

George  C.  Prill,  ' 
Acting  Director, 
Bureau  of  Flight  Standards. 

[FJt.  Doc.  61-126;  Filed,  Jan.  9,  1961; 

8:45  am.] 

INTERSTATE  COMMERCE 
COMMISSION 

[  49  CFR  Part  10  1 

[No.  32153] 

UNIFORM  SYSTEM  OF  ACCOUNTS 
FOR  RAILROAD  COMPANIES 

Revenue  From  Water  Transfer  of  Pas¬ 
sengers  and  Other  Water  Transfer 

Service 

December  28. 1960. 

Notice  is  hereby  given  that  the  Inter¬ 
state  Commerce  Commission  has  under 
consideration  amendment  of  the  Uni¬ 
form  System  of  Accounts  applicable  to 
railroads  canceling  the  texts  of  operat¬ 
ing-revenue  accounts  §  10.113,  Water 
Transfers-Freight;  §10.114,.  Water, 


Transfers-Passenger;  §  10.115,  Water 
Transfers-Vehicles  and  Livestock;  and 
§  10116;  Water  Transfers-Other.  At  the 
same  time,  one  new  revenue  account  will 
be  prescribed  to  provide  that  revenues 
from  water  transfers  previously  includi¬ 
ble  in  those  four  accounts  shall  be  in¬ 
cludible  in  the  new  accoimt. 

Explanatory  statement.  Water  trans¬ 
fer  consists  of  movement  of  passengers 
and  commodities  by  ferriage  and  lighter¬ 
age;  also  towing  at  terminals;  princi¬ 
pally  New  York  harbor  and  other  eastern 
seaports  on  the  basis  of  tariff  rates  for 
local  service.  The  amount  of  annual 
revenue  collected  by  carriers  performing 
such  service  is  a  relatively  small  part  of 
their  total  operating  revenues,  usually 
less  than  one-half  of  one  percent,  and  is 
not  of  sufficient  size  and  importance  to 
call  for  use  of  four  separate  primary 
revenue  accounts  in  which  to  disclose 
the  proceeds  from  these  operations. 
Therefore,  it  is  proposed  to  amend  the 
requirements  and  permit  carriers  to  use 
a  single  account  for  the  aggregate  reve¬ 
nues  fr(»n  water  transfers.  The  amended 
requirements  are  set  forth  in  detail  in 
the  sheet  attached  hereto  and  made  a 
part  of  this  notice. 

Interested  persons  may  submit  on  or 
before  March  1,  1961,  data,  views,  and 
comments  in  writing  concerning  the 
amendments  proposed  herein  in  the  uni¬ 
form  system  of  accounts,  and  may  re-, 
quest  oral  argument  or  public  hearing. 
An  original  and  3  copies  should  be  filed 
of  such  responses. 

Unless  otherwise  ordered  after  con¬ 
sideration  of  such  responses  as  may  be 
received  amendment  of  the  uniform  sys¬ 
tem  of  accounts  set  forth  below  desig¬ 
nated  “Amendments  to  the  Uniform  Sys¬ 
tem  of  Accounts  Applicable  to  Revenue 
from  Water  Transfers”  shall  be  effective 
on  April  1,  1961,  but  carriers  may  apply 
amendments  retroactively  to  January  1, 
1961. 

Notice  of  this  iTile  will  be  given  to 
railroads  hereby  affected  and  to  the  gen¬ 
eral  public  by  depositing  a  copy  thereof 
in  the  office  of  the  Secretary  of  the  Com¬ 
mission  at  Washington,  D.C.  and  by  filing 
a  copy  with  the  Director,  Office  of  the 
Federal  Register. 


'1 

(Sec.  20,  24  Stat.  386,  as  amended  40  tip..  ^ 
20) 

By  the  Commission,  Division  2.. 
[seal]  Harold  d.  McCoy 

Secretary, 

In  49  CFR  Part  10;  amend  §§10119 
10.114,  10.115,  and  10.116,  in  the  folioJ,’ 
ing  particulars. 

Item  No.  1.  Cancel  the  following  sec. 
tion  numbers,  titles,  texts,  and  the  note 
thereto: 

§10.113  Water  transfers-freight. 

§  10.114  Water  transfers-passenger. 

§  10.115  Water  transfers-vehicles  and 
livestock. 

§10.116  Water  transfers-other. 

Item  No.  2.  Add  the  following  new 
section  number,  title,  texts,  and  note  to 
the  section,  in  substitution  for  the  four 
above-cancelled  sections: 

§10.113  Water  transfers. 

This  account  shall  include  the  revenue 
from  the  transfer  by  water  (ferriage, 
lighterage,  and  fioatage)  of  passengers, 
freight,  vehicles  and  livestock,  upon  the 
basis  of  lawful  local  tariff  rates. 

This  account  also  shall  include  revenue 
from  water  transfers  of  other  traffic, 
such  as  the  revenue  from  towing  beyond 
lighterage  limits  and  all  other  towing 
for  which  an  extra  charge  is  made;  in¬ 
surance  of  freight  afioat  when  billed  out 
at  other  than  cost;  storage  of  freight 
afioat;  grain  overage  in  boats;  pumping 
performed  for  outside  parties;  and  from 
other  similar  sources. 

To  this  account  shall  be  charged 
amounts  payable  to  other  companies  or 
individuals  for  extra  llghten^e,  extn 
towing,  and  for  all  other  service  when 
such  payments  represent  revenue  col¬ 
lected  and  credited  to  this  account  and 
not  a  direct  expense. 

Note:  No  revenue  shall  be  included  in 
this  account  for  water  transfers  of  passen¬ 
gers  or  shipments  upon  the  basis  of  arbl- 
trarles  out  of  rates  for  transportation 
involving  rail  line  haul. 

[PR.  Doc.  61-140;  Piled,  Jan.  9,  1961; 
8:47  am.] 


Notices 


department  of  agriculture 

Agricultural  Marketing  Service 

STOCKTON  LIVESTOCK  AUCTION 
YARDS  ET  AL. 

Proposed  Posting  of  Stockyards 

The  Chief  of  the  Rates  and  Registra¬ 
tion  Branch,  Packers  and  Stockyards 
Division,  Agricultural  Marketing  Serv¬ 
ice,  United  States  Department  of  Agri¬ 
culture,  has  information  that  the  live¬ 
stock  markets  -  named  below  are 
stockyards  as  defined  in  section  302  of 
the  Packers  and  Stockyards  Act,  1921,  as 
amended  (7  U.S.C.  202),  and  should  be 
made  subject  to  the  provisions  of  the  act. 

Stockton  Livestock  Auction  Yards,  French 
Camp,  Calir. 

Stilwell  Community  Sale,  Stilwell,  Kans. 
■ni-County  Livestock  Sales  Co.,  Blackduck, 
Minn. 

Brlte  and  Tatum  Livestock  Company,  Inc., 
KUzabeth  City,  N.C. 

Cornwell  &  Ochsner  Community  Sale,  Yukon, 
Okla. 

Avondale  Livestock  Sales  Co.,  Avondale,  Pa. 
Johnson  County  Commission  Sales,  Cleburne, 

Tex. 

Cleveland  Commission  Co.,  Ba3rwood,  Tex. 
Farmers  &  Ranchers  Livestock  Commission, 
Tyler,  Tex. 

Beaver  Bay  Livestock,  Inc.,  Beaver  Dam,  Wis. 

Notice  is  hereby  given,  therefore,  that 
the  said  Chief,  pursuant  to  authority 
delegated  under  the  Packers  and  Stock- 
yards  Act,  1921,  as  amended  (7  U.S.C.  181 
et.seq.),  proposes  to  issue  a  rule  desig¬ 
nating  the  stockyards  named  above  as 
pos^  stocl^ards  subject  to  the  provi¬ 
sions  of  the  act,  as  provided  in  section 
302  thereof. 

Any  person  who  wishes  to  submit  writ¬ 
ten  data,  views,  or  arguments  concerning 
the  proposed  rule  may  do  so  by  filing 
them  with  the  Chief,  Rates  and  Registra¬ 
tion  Branch,  Packers  and  Stockyards 
Division,  Agricultural  Marketing  Service, 
United  States  Department  of  Agricul¬ 
ture,  Washington  25,  D.C.,  within  15  days 
after  publication  hereof  in  the  Federal 
Register. 

Done  at  Washington,  D.C.,  this  30th 
day  of  December  1960. 

K.  A.  Potter, 

Acting  Chief,  Rates  and  Regi¬ 
stration  Branch,  Packers  and 
Stockyards  Division,  Agricul¬ 
tural  Marketing  Service. 

[PR.  Doc.  61-136;  Piled,  Jan.  9,  1961; 
8:46  ajxi.] 


FOSSTON  LIVESTOCK  SALES  ET  AL. 

Proposed  Posting  of  Stockyards 

The  Chief  of  the  Rates  and  Registra¬ 
tion  Branch,  Packers  and  Stockyards 
Division,  Agricultural  Marketing  Serv¬ 
ice,  United  States  Department  of  Agri¬ 
culture,  has  information  that  the  live¬ 
stock  markets  named  below  are  stock¬ 


yards  as  defined  in  section  302  of  the 
Packers  and  Stockyards  Act,  1921,  as 
amended  (7  U.S.C.  202) ,  and  should  be 
made  subject  to  the  provisions  of  the  act. 

Fosston  Livestock  Sales,  Fosston,  Minn. 
Crosby’s  Livestock  Commission  Sales,  Whit¬ 
ing,  Vt. 

Notice  is  hereby  given,  therefore,  that 
the  said  Chief,  pursuant  to  authority 
delegated  imder  the  Packers  and  Stock- 
yards  Act,  1921,  as  amended  (7  U.S.C.  181 
et  seq.) ,  proposes  to  issue  a  rule  desig¬ 
nating  the  stockyards  named  above  as 
posted  .stockyards  subject  to  the  provi¬ 
sions  of  the  act,  as  provided  in  section 
302  thereof. 

Any  person  who  wishes  to  submit  writ¬ 
ten  data,  views,  or  arguments  concern¬ 
ing  the  proposed  rule  may  do  so  by  filing 
them  with  the  Chief,  Rates  and  Regis¬ 
tration  Branch,  Packers  and  Stockyards 
Division,  Agricultural  Marketing  Serv¬ 
ice,  United  States  Department  of  Agri¬ 
culture,  Washington  25,  D.C.,  within  15 
days  after  publication  hereof  in  the  Fed¬ 
eral  Register. 

Done  at  Washington,  D.C.,  this  4th 
day  of  January  1961. 

K.  A.  Potter, 

Acting  Chief,  Rates  and  Regis¬ 
tration  Branch.  Packers  and 
Stockyards  Division,  Agricul¬ 
tural  Marketing  Service. 

[F.R.  Doc.  61-137;  Piled,  Jan.  9,  1961; 

8:46  ajn.] 


WHEELERSBURG  LIVE  STOCK  SALES 
COMPANY,  ET  AL. 

Deposting  of  Stockyards 

It  has  been  ascertained,  and  notice  is 
hereby  given,  that  the  stockyards  named 
herein,  originally  posted  on  the  respec¬ 
tive  dates  specified  below  as  being  sub¬ 
ject  to  the  Packers  and  Stockyards  Act, 
1921,  as  amended  (7  U.S.C.  181  et  seq.) , 
no  longer  come  within  .the  definition  of 
a  stockyard  under  said  act  for  the  rea¬ 
son  that  they  are  no  longer  being  con¬ 
ducted  or  operated  as  public  markets, 
and  are,  therefore,  no  longer  subject  to 
the  provisions  of  the  act. 

Name  and  Location  of  Stockyard  and 
Date  of  Posting 

Wheelersburg  Live  Stock  Sales  Co.,  Wheel- 

ersbvirg,  Ohio;  May  28,  1959. 

Hankinson  Sale  Barn,  Hankinson,  N.  Dak.; 

May  20. 1959. 

Notice  or  other  public  procedure  has 
not  preceded  promulgation  of  the  fore¬ 
going  rule  since  it  is  found  that  the  giv¬ 
ing  of  such  notice  would  prevent  the  due 
and  timely  administration  of  the  Pack¬ 
ers  and  Stockyards  Act  and  would, 
therefore,  be  impracticable  and  contrary 
to  the  public  interest.  There  is  no  legal 
warrant  or  justification  for  not  depost¬ 
ing  promptly  a  stockyard  which  is  no 
longer  within  the  definition  of  that  term 
contained  in  said  act. 


The  foregoing  is  in  the  nature  of  a 
rule  granting  an  exemption  or  relieving 
a  restriction  and,  therefore,  may  be 
made  effective  in  less  th&n  30  days  after 
publication  in  the  Federal  Register. 
This  notice  shall  become  effective  upon 
publication  in  the  Federal  Register. 

(42  Stat.  159,  aa  amended  and  supplemented; 

7  U.S.C.  181  et  seq.) 

Done  at  Washington,  D.C.,  this  4th 
day  of  January  1991. 

K.  A.  Potter, 

Acting  Chief,  Rates  and  Resfis- 
tration  Branch,  Packers  and 
Stockyards  Division,  Agricul¬ 
tural  Marketing  Service. 

[F.R.  Doc.  61-138;  Filed,  Jan.  9,  1961; 
8:46  am.] 

FEDERAL  COMMUNICATIONS 
COMMISSION 

[Docket  Nos.  13861,  13862;  FOC  61M-14] 

ALERT 

Order  After  Prehearing  Conference 

In  re  applications  of  Gordon  Evans, 
d/b  as  Alert,  1145  Bishop  Street.  Hono¬ 
lulu,  Hawaii:  For  construction  permit  to 
establish  a  one-way  signaling  common 
carrier  station  in  the  Domestic  Public 
Land  Mobile  Radio  Service  in  Honolulu, 
HawaU  (KUA218) ,  Docket  No.  13861,  FUe 
No.  2796-C2-P-60;  for  construction  per¬ 
mit  to  establish  a  new  two-way  common 
carrier  station  in  the  D<xnestic  Public 
Land  Mobile  Radio  Service  in  Honolulu. 
Hawaii  (B:uA219)  .  Docket  No.  13862,  File 
No.  2797-C2-P-60. 

The  Hearing  Examiner  having  imder 
consideration  the  proceedings  during 
prehearing  conference  in  the  above- 
entitled  matter  held  December  22,  1960; 

It  appearing,  that  the  applicant  re¬ 
quested  a  continuance  of  the  hearing 
until  May  1, 1961,  in  order  to  prepare  his 
case;  that  all  parties  agreed  to  this  re¬ 
quest  and  provided  assurance  to  the 
Examiner  on  the  record  that  the  delay 
will  be  productive  of  better  preparation 
which  should  save  actual  hearii^  time 
and  that  it  does  not  appear  that  any  sig¬ 
nificant  population  would  be  unduly  de¬ 
prived  of  its  only  service  as  a  result  of 
such  continuance; 

It  is  ordered.  This  4th  day  of  January 
1961,  that  the  hearing  scheduled  to  com¬ 
mence  January  16, 1961,  at  the  Commis¬ 
sion’s  offices,  Washington,  D.C.  is  hereby 
rescheduled  to  commence  10:00  a.m., 
Monday,  May  1, 1961,  at  the  same  place; 

It  is  ordered  further.  That  the  agree¬ 
ments  reached  on  the  record  during  pre- 
hearing  conferences  are  hereby  incorpo¬ 
rated  herein  by  reference;  that  all 
exhibits  are  to  be  exchanged  by  March 
24,  1961,  with  copies  of  each  to  be  pro¬ 
vided  the  Examiner;  and  that  depositions 
are  to  be  taken  sufficiently  in  advance  so 
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NOTICES 


[Docket  Nos.  13856.  13857;  PCC  61MhJ| 

QUEEN  CITY  BROADCASTING  CO 
AND  VAL  VERDE  BROADCASTING 


County  Radio  Station.  Centre.  Alabama. 
Docket  No.  13878,  Pile  No.  BP-13084;  for 
construction  permit. 

It  is  ordered.  This  3d  day  of  January 
1961,  that  all  parties,  or  their  counsel, 
in  the  above-entitled  proceeding  are 
directed  to  appear  for  a  prehearing  con¬ 
ference  pursuant  to  the  provisions  of 
§  1.111  of  the  Commission’s  rules,  at  the 
offices  of  the  Commission  in  Washington, 
D.C.,  at  10  a.m..  January  26, 1961,  for  the 
purpose  of  considering,  but  not  limited 
to,  the  following  matters: 

(1)  The  necessity  or  desirability  of 
simplification,  clarification,  amplifica¬ 
tion,  or  limitation  of  the  issues; 

(2)  The  possibility  of  stipulating  with 
respect  to  facts; 

(3)  The  procedure  at  the  hearing; 

(4)  The  limitation  of  the  number  of 
witnesses;  and 

(5)  Such  other  matters  as  will  be  con¬ 
ducive  to  an  expeditious  conduct  of  the 
hearing. 

Released:  January  5,  1961. 

Federal  Communications 
Commission, 

[seal]  Ben  F.  Waple, 

Acting  Secretary. 

[P.R.  Doc.  61-154;  Piled,  Jan.  9.  1961; 
8:49  a.m.] 


as  to  reach  the  Commission’s  offices  not 
later  than  April  25.  1961. 

Released:  January  5, 1961. 

Federal  Communications 
Commission, 

[seal]  Ben  F.  Waple, 

Acting  Secretary. 

[PJl.  Doc.  61-151;  Piled,  Jan.  9,  1961; 
8:49  a.m.] 


Order  Continuing  Hearing  Conference 

In  re  applications  of  Queen  City 
Broadcasting  Company,  Del  Rio,  Texas 
Docket  No.  13856,  File  No.  BP-12115;  Eu 
gene  Albert  Houghton  and  Alton  w' 
Stewart,  d/b  as  Val  Verde  Broadcasting 
Company,  Del  Rio,  Texas,  Docket  No 
13857.  File  No.  BP-13050;  for  construe^ 
tion  permits. 

The  Hearing  Examiner  having  under 
consideration  a  change  in  the  prehearing 
conference  date; 

It  appearing  that  the  conference'  now 
scheduled  for  Januair  20  will  conflict 
with  the  date  of  inauguration; 

It  is  therefore  ordered.  On  the  Hear¬ 
ing  Examiner’s  own  motion,  this  3d  day 
of  January,  1961,  that  the  prehearing 
conference  now  scheduled  for  January 
20  at  2:00  p.m.  is  changed  to  January 
24, 1961,  at  2:00  p.m. 

Released:  January  5,  1961. 

Federal  Communications 
Commission, 

[seal]  Ben  F.  Waple, 

Acting  Secretary. 

[P.R.  Doc.  61-156;  Piled,  Jan.  9,  1961; 
8:50  a.m.] 


[Docket  No.  8684;  PCC  61M-91 

BRENNAN  BROADCASTING  CO. 

Order  Scheduling  Prehearing 
Conference 

In  re  application  of  William  J.  Bren¬ 
nan,  C^rril  G.  Brennan,  and  Daniel  M. 
Brennan,  doing  business  as  Brennan 
Broadcasting  Company.  Jacksonville, 
Florida,  Docket  No.  8584,  File  No.  BP- 
6222;  for  construction  permit. 

It  is  ordered.  This  4th  day  of  January 
1961,  that  all  parties  or  their  counsel  in 
the  above-styled  proceeding  are  directed 
to  appear  for  a  hearing  conference  pur¬ 
suant  to  the  provisions  of  §  1.111  of  the 
Commission’s  rules  at  the  offices  of  the 
Commission  in  Washington.  D.C.,  at  10 
a.m.,  January  17,  1961,  for  the  purpose 
of  expediting  the  further  hearing  to  be 
held  pursuant  to  the  order  of  remand 
and  the  newly  added  issue  in  this 
proceeding. 

Released:  January  5, 1961. 

Federal  Communications 
Commission, 

[seal]  Ben  F.  Waple, 

Acting  Secretary. 

[P.R.  Doc.  61-162;  PUed,  Jan.  9,  1961; 

8:49  a.m.] 


[Docket  Nos.  13741,  13742;  PCC  61M-4} 

NORTHWEST  BROADCASTING  CO. 
AND  FRANKLIN  BROADCASTING 
CO. 


[Docket  No.  13329;  PCC  61M-1] 

RALPH  J.  SILKWOOD 

Order  Continuing  Hearing' 

In  re  application  of  Ralph  J.  Silkwood, 
Klamath  Falls,  Oregon,  Docket  No.  13329, 
File  No.  BP-12656;  for  construction 
permit. 

The  Hearing  Examiner  having  under 
consideration  a  pleading  filed  on  Decem¬ 
ber  29,  1960,  on  behalf  of  Ralph  J.  Silk¬ 
wood,  requesting  that  the  hearing  pres¬ 
ently  scheduled  to  commence  on  January 
6,  1961,  be  postponed  for  90  days;  and 
It  appearing,  that  questions  have 
arisen  in  connection  with  the  Silkwood 
application  which  may  lead  the  Broad¬ 
cast  Bm-eau  to  request  enlargement  of 
the  issues  and  Mr.  Silkwood  will  not  op¬ 
pose,  on  the  ground  of  timeliness,  any 
such  petition  with  respect  to  the  matters 
now  under  investigation;  and 
It  further  appearing,  that  there  are 
no  other  applicants  or  intervenors  in  this 
proceeding  and  counsel  for  the  Broad¬ 
cast  Bureau  has  consented  to  a  grant  of 
the  continuance  requested; 

It  is  therefore  ordered,  'This  3d  day  of 
January  1961,  that  the  request  be  and 
it  is  hereby  granted;  and  the  hearing 
in  the  above-entitled  proceeding  be  and 
it  is  hereby  continued  to  April  3*  1961. 

Released:  January  5, 1961. 

Federal  Communications 
Commission, 

[seal]  Ben  F.  Waple, 

Acting  Secretary. 

|F.R.  Doc.  61-157;  Piled,  Jan.  9,  1961; 

8:50  a.m.] 


Order  Continuing  Hearing 

In  re  applications  of  Northwest  Broad¬ 
casting  Company,  Fort  Dodge,  Iowa, 
Docket  No.  13741,  File  No.  BP-12679; 
Franklin  Broadcasting  Company,  St. 
Paul,  Minnesota,  Docket  No.  13742,  File 
No.  BP-13270;  for  construction  permits. 

The  Hearing  Examiner  having  under 
consideration  a  petition  for  extension  of 
time  of  procedural  dates  for  hearing, 
filed  by  Northwest  Broadcasting  Com¬ 
pany  on  December  22,  1960; 

It  appearing  that  no  opposition  to  this 
petition  has  been  filed  by  any  party,  and 
good  cause  has  been  shown  for  the  grant 
of  the  petition; 

It  is  ordered.  This  3d  day  of  January 
1961,  that  the  above  petition  is  granted, 
and  the  dates  designated  for  various 
procedural  steps  herein  are  postponed  as 
follows: 


[Docket  No.  13688;  PCC  61M-15] 

CENTRAL  WISCONSIN  TELEVISION, 
INC. 

Order  Scheduling  Hearing 

In  re  application  of  Central  Wisconsin 
Television,  Inc.,  Wausau,  Wisconsin, 
Docket  No.  13688,  File  No.  BPCT-2738; 
for  construction  permit  for  new  television 
broadcast  station  (Channel  9) . 

It  is  ordered.  This  4th  day  of  January 
1961,  on  the  Hearing  Examiner’s  own 
motion,  that  all  exhibits  in  the  above- 
entitled  proceeding  shall  be  exchanged 
on  or  before  February  1,  1961,  as  in¬ 
formally  agreed  upon  by  the  parties,  and 
that  the  hearing  shall  be  commenced  at 
10:00  a.m.,  February  23,  1961. 

Released:  Jsuiuary  5, 1961. 

Federal  Communications 
Commission, 

[seal]  Ben  F.  Waple, 

Acting  Secretary. 

[FJl.  Doc.  61-163;  Piled,  Jan.  9,  1961; 

8:49  a.m.] 


Released:  January  5, 1961. 

Federal  Communications 
Commission,  ' 

[SEAL]  Ben  F.  Waple, 

Acting.  Secretary. 

\R.  Doc.  61-166;  PUed,  Jan.  9,  1961 
8:60  a.m.] 


[Docket  No.  13878;  PCC  61M-8] 

CHEROKEE  COUNTY  RADIO  STATION 

Order  Setting  Prehearing  Conference 

In  re  application  of  Mac  M.  Thomas 
and  Ruby  Jo  Clotfelter  d/b  as  Cherokee 


1 

From— 

To- 

rrellminary  exchange  of 
engineering  exhibits... . 

Jan.  3, 1961 

Feb.  3, 1961 

Exchange  of  exhibits  in 
final  form . 

Feb.  3,1961 

Mar.  3,1961 

Notification  of  wltnesse.s, 
if  any,  desire<l  for  cross- 
examination . 

Feb.  10,1961 

Mar.  10, 1961 

Hearing . 

Feb.  15,1961 

Mar.  in,  1961 

r 
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(Docket  Nos.  18867-13869;  FCC  61M-7] 

SPENCER  BROADCASTING  CO.  ET  AL. 

Order  Scheduling  Prehearing 
Conference 

In  re  applications  of  Spencer  Broad- 
^sting  Company,  Spencer,  West  Vir- 
^  Docket  No.  13867,  Pile  No.  BP- 
12886;  WSTV,  Inc.  (WBOY) ,  Clarksburg, 
West  Virginia,  Docket  No.  13868,  Pile 
No  bp-13116:  Community  Radio,  Inc., 
Sp^er,  West  Virginia,  Docket  No. 
13869,  Pile  No.  BP-14102;  for  construc¬ 
tion  permits. 

on  the  Hearing  Examiner’s  own  mo¬ 
tion:  It  is  ordered.  'This  3d  day  of  Janu¬ 
ary  1961.  pursuant  to  §  1.111  that  the 
parties  or  their  counsel  in  the  above- 
entitled  proceeding  are  directed  to  ap¬ 
pear  for  a  prehearing  conference  at  the 
(^ces  of  the  Commission,  Washington, 
D.C.,  at  2:00  p.m.  on  January  23, 1961. 

In  order  to  conserve  time  counsel  are 
requested  to  confer  beforehand  with  a 
view  to  reaching  advance  agreement 
upon  such  routine  details  as,  the  manner 
of  presentation,  dates  for  exchange  of 
exhibits  and  such  other  dates  as  may 
be  deemed  necessary.  In  view  of  the 
design  of  the  prehearing*conference  pro¬ 
cedure  to  encourage  the  formulation 
of  agreements  by  the  parties  looking 
toward  the  elimination  of  unessentials, 
so  that  hearing  may  proceed  with  proper 
dispatch,  it  is  requested  that  the  parties 
or  their  counsel  attend  this  conference 
prepared  fully  to  discuss — and  to  agree 
upon— such  matters  as  will  conduce 
materially  to  the  attainment  of  this 
objective. 

Released:  January  5, 1961. 

Pederal  Communications 
Commission, 

[seal]  Ben  P.  Waple, 

Acting  Secretary. 

[P.R.  Doc.  61-158:  Filed,  Jan.  9,  1961; 
8:50  a.m.] 


[Docket  No.  13910;  PCC  60-1557) 

WACO  BROADCASTING  CORP. 

(WACO-FM) 

Memorandum  Opinion  and  Order 
Designating  Application  for  Hear¬ 
ing  on  Stated  Issues 

In  re  application  of  Waco  Broadcast¬ 
ing  Corporation  (WACO-FM),  Waco, 
Texas,  requests  99.9  Me,  No.  260,  3.9  kw, 
150  ft.  (CP),  Pile  No.  BPH-3136.  Docket 
No.  13910;  for  construction:  permit. 

1.  The  Commission  has  before  it  for 
consideration  (1)  a  “Protest  and  Petition 
for  Reconsideration”,  filed  on  December 
2, 1960,  by  the  Centex  Radio  Co.,  licensee 
of  Station  KEPC-PM,  Waco,  Texas 
(Centex  or  petitioner  hereinafter)  and 
Music  Unlimited,  Inc.  (Music  herein¬ 
after)  i,  pursuant  to  the  provisions  of 
sectiwis  309(c)  and  405  of  the  Communi- 


*  Music  Unlimited,  Inc.  supplies  back- 
groxmd  music  to  various  business  establish¬ 
ments  in  Waco,  Texas.  Centex  states  that 
on  December  1,  1960,  It  agreed  for  a  yearly 
rental  of  $50.00  to  allow  Music  to  utilize  a 
multiplex  sub-channel,  licensed  to  It  In  con¬ 
nection  with  Its  FM  station  KEPC. 

No. 


cations  Act  of  1934,  as  amended,  and  di¬ 
rected  against  the  Commission’s  £u:tion 
of  November  2, 1960  in  granting  without 
hearing  the  above-captioned  and  de¬ 
scribed  application;  and  (2)  an  Opposi¬ 
tion  thereto,  filed  on  December  13,  1960 
by  WACO  Broadcasting  Corporation 
(WACO  Broadcasting  hereinafter) .  Pro¬ 
testants  request  that  the  Commission 
reconsider  and  set  aside  the  above  grant; 
designate  said  application  for  hearing, 
making  them  parties  thereto,  on  ten 
specified  issues  as  indicated,  infra;  and 
stay  the  effective  date  of  said  grant 
pending  a  resolution  of  this  proceeding. 

2.  Centex  asserts  that  it  will  be  in 
direct  competition  with  the  above- 
captioned  FM  facility  for  listeners  and 
revenue  in  the  Waco  area;  that  in  view 
thereof  it  has  standing  to  file  the  in¬ 
stant  protest  and  petition  for  recon¬ 
sideration  since  it  is  a  “party  in  interest” 
or  a  “person  aggrieved”  or  whose  in¬ 
terests  are  adversely  affected  by  the  ac¬ 
tion  of  which  it  complains  herein,  within 
the  meaning  of  sections  309(c)  and  405 
of  the  Act,  respectively.  Music  claims 
standing  by  reason  of  the  aforementioned 
agreement  entered  into  with  Centex  (see 
Footnote  1,  supra) ;  that  the  perform¬ 
ance  of  this  agreement,  it  is  alleged, 
depends  entirely  upon  the  financial  suc¬ 
cess  of  Station  KEPC-PM;  that  the  suc¬ 
cessful  operation  of  said  station  is  now 
threatened  by  the  FM  grant  made  to 
WACO  Broadcasting;  and  that  the  grant 
will  afford  to  WACO  Broadcasting  its 
second  facility  in  background  music  serv¬ 
ice  with  which  Music  must  compete  and 
as  a  consequence.  Music  alleges  that  it, 
too,  is  a  “party  in  interest”  or  a  “person 
aggrieved”  or  whose  interests  are  ad¬ 
versely  affected  within  the  meaning,  of 
the  above-mentioned  sections. 

3.  In  support  of  the  instant  requests, 
Centex  points  out  that  it  is  presently 
competing  for  listeners  and  revenue  in 
the  Waco  area,  with  standard  broadcast 
Stations  WACO  and  KWTX;  and  that 
Music  competes  with  Service  Music,  Inc.* 
for  subscribers  and  revenue  in  back¬ 
ground  music  service  in  Waco;  that  said 
FM  grant  to  WACO  Broadcasting  affords 
it  a  second  facility  in  broadcast  service 
and  a  second  facility  in  background 
music  service  to  compete  with  Protes¬ 
tants'  single, bperations  in  these  respec¬ 
tive  fields;  that  WACO  Broadcasting 
proposes  to  finance  the  construction  and 
operation  of  its  FM  station  with  funds 
derived  from  the  operation  of  its  AM 
Station,  WACX>;  that  much  of  its  pro¬ 
gramming  will  be  a  duplication  of  its 
AM  operation  and  that  it  further  in¬ 
tends  to  use  Station  WACO’s  transmitter. 


*  Centex  states  that  Service  Music,  Inc. 
which  Is  engaged  In  the  supplying  of  wired 
background  music  service  In  Waco,  was 
owned  and  operated  by  R.  E.  Lee  Glasgow  and 
his  wife,  and  Is  now  owned  entirely  by  WACO 
Broadcasting.  Mr.  Glasgow  Is  vice-president, 
general  manager  and  50  percent  stockholder 
of  WACO  Broadcasting  Corp.;  that  until  the 
entry  of  Music  Unlimited,  Inc.,  Into  the  field 
of  supplying  backgroimd  music.  Service  had 
no  competition;  that  as  a  consequence.  Serv¬ 
ice  was  forced  to  make  a  reduction  In  Its 
rates  for  said  services;  that,  however,  elimi¬ 
nation  of  KEFC-FM  from  the  Waco  area  will 
reestablish  Service  Music,  Inc.'s  monopoly  In 
the  background  music  service  In  Waco. 


studio  and  tower  space  for  its  FM  sta¬ 
tion;  that  the  absorption  of  a  portion 
of  the  normal  operating  expenses  of 
WACO  Broadcasting’s  FM  station  with 
otherwise  taxable  profits  of  its  AM  opera¬ 
tion  (WACO) ,  will  enable  its  PM  station 
to  operate  on  a  budget  of  $2,000  per 
month,  in  contrast  to  a  break-even 
operation  for  KEPC-PM  operating  on  a 
minimum  of  $3,400  per  month;  that  as  a 
consequence  of  this  low  operating  budget. 
WACO’S  PM  station  can  break  even  by 
charging  an  average  of  less  than  36  cents 
per  announcement  while  KEPC-FM’s 
lowest  rate  for  a  30  second  announcement 
must  be  $2.00;  and  that  WACO  Broad¬ 
casting  can,  in  fact,  undercut  any  other 
independently  operated  FM  station  in 
the  Waco  area  by  absorbing  any  losses 
with  the  net  profits  of  its  AM  operation. 

4.  It  is  alleged,  further,  that  in  Sta¬ 
tion  WACO’S  latest  application  for  re¬ 
newal  of  license,*  it  was  represented,  as 
was  done  in  its  application  for  the  FM 
construction  permit,  that  the  practice  of 
said  station,  with  respect  to  the  number 
and  length  of  commercial  announce¬ 
ments  in  a  given  period,  is  to  follow  the 
standards  of  good  practice  as  set  forth 
by  the  National  Association  of  Broad¬ 
casters  code;  that  in  its  FM  application 
this  was  explained  to  mean  no  more  than 
three  one  minute  commercials  in  a  14^- 
minute  period;  that,  however,  WACO’s 
renewal  application  showed  it  had  broad¬ 
cast  4  or  5  commercial  spots  during  139 
fourteen  and  one-half  minute  periods 
of  a  composite  week  analyzed;  that,  fur¬ 
ther,  monitoring  of  said  station,  on  Fri¬ 
day,  August  28,  1959  revealed  that  it  was 
broadcasting  up  to  4  commercial  an¬ 
nouncements  between  each  record 
played;  and  that  during  two  separate 
hours,  more  than  30  minutes  of  each 
hour  was  consumed  in  commercial  an- 
nounc^ents.  Protestants  also  claim 
that  WACO  Broadcasting’s  FM  applica¬ 
tion  failed  to  reveal  that  Service  Music, 
Inc.,  is,  in  fact,  owned  and  operated  by 
WACO  Broadcasting;  that  it  failed  to 
state  the  basis  of  the  proposed  operat¬ 
ing  budget  and  estimated  first  year’s 
revenue;  and  that  its  program  repre¬ 
sentations.  including  those  areas  in 
which  it  intends  to  duplicate  the  AM  op¬ 
eration  of  WACC^  are  deceiving  and 
misinforming. 

5.  In  view  of  the  foregoing  allegations, 
Protestants  request  that  said  applica¬ 
tion  be  designated  for  hearing  upon  the 
following  issues: 

1.  To  determine  the  interests  of  appli¬ 
cant,  its  officers,  directors  and  stock¬ 
holders  in  other  forms  of  entertainment, 
and  music  service  and  distribution  busi¬ 
ness  in  Waco,  Texas;  and  whether  such 
other  interests  had  been  revealed  to  the 
Commission  in  the  instant  application  as 

.  required. 

2.  To  determine  whether  the  operation 
of  the  proposed  FM  station  would  sub¬ 
stantially  duplicate  or  foster  other  busi¬ 
ness  in  which  applicant,  its  officers,  di¬ 
rectors,  or  stockholders  tmve  an  interest. 

3.  To  determine  the  bases  of  appli¬ 
cant’s  estimates  of  its  first  year’s  op¬ 
erating  expenses  and  revenues,  as  re- 


*  station  WACO’S  license  was  renewed  by 
the  Commission  on  July  29,  1959  (BB-418). 
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quired  by  section  m,  para.  Kb)  of  the 
application  form. 

4.  To  determine  whether  the  operation 
of  the  proposed  FM  station  would  be 
self-sustaining  or  whether  it  would  draw 
upon  other  operating  funds  of  appli¬ 
cant  or  its  affiliates  to  sustain  it  in  com¬ 
petition  with  KEPC-PM. 

5.  To  determine  the  nature  and  tsrpe 
of  prc^ram  service  proposed,  and  the 
practice  which  the  station  will  follow 
witti  respect  to  the  number  of  spot  an¬ 
nouncements  allowed  to  be  broadcast 
over  the  proposed  PM  station  in  a  given 
period  and  whether  such  service  and 
practice  serve  the  needs  of  Waco  foe 
broadcast  service. 

6.  To  deterpiine  whether  the  operation 
of  the  propo^  FM  station  in  conjunc¬ 
tion  with  AM  station  WAOO  in  the  man¬ 
ner  set  forth  in  the  application  would 
give  applicant  and  Service  Music,  Inc., 
an  unfair  competitive  advantage  in  the 
operation  of  background  music  service, 
or  would  give  applicant  an  unfair  com¬ 
petitive  advantage  over  KEPC-FM  or 
any  other  independently  operated  PM 
station  in  Waco  in  the  sale  of  time  and 
annoimcements  for  broadcasting. 

7.  To  determine  whether  applicant 
would  operate  its  FM  station  in  competi¬ 
tion  with  its  AM  station  WACO  and 
Service  Music,  Inc.,  or  in  combination 
ttierewith. 

8.  To  determine  whether  the  operation 
of  the  proposed  FM  station  by  applicant 
would  tend  toward  the  establishment  of 
a  monopoly  in  FM  broadcasting  or  in  the 
backgroimd  music  service  in  Waco  in 
the  hands  of  applicant,  its  officers,  direc¬ 
tors,  stockholders,  and  affiliated  company 
or  c(xnpanies,  or  any  of  them  in  com¬ 
bination. 

9.  To  determine  whether  the  instant 
application  for  FM  station  is  designed 
to  serve  the  public  interest  or  is  to  pro¬ 
tect  applicant’s  interest  in  competitive 
business. 

10.  To  determine,  in  the  light  of  the 
facts  adduced  under  the  above  issues, 
whether  a  grant  of  the  application  of 
WACO  Broadcasting  Corporation  herein 
would  serve  the  public  interest,  conven¬ 
ience  and  necessity. 

6.  In  opposition  thereto,  WACO 
Broadcasting  contends  that  standing  im- 
der  sections  309(c)  and  405  of  the  Act 
must  be  determined  as  of  the  date  the 
grant  complained  of  was  made,  which, 
in  this  case,  was  on  November  2,  1960; 
that  since  Centex  did  not  become  li¬ 
censee  of  Station  KEFC-FM  until  No¬ 
vember  30,  I960,  the  date  on  which  the 
Commission  consented  to  the  assignment 
of  said  license  from  Music  Unlimited  to 
Centex  (File  No.  BAIiH-436) ,  it  does  not 
have  standing  to  file  the  instant  protest; 
that  Music  bases  its  right  to  standing 
on  the  agreement  entered  into  with 
Centex;  that,  however,  it  is  not  alleged 
that  said  grant  will  force  KEFOFM  to 
discontinue  its  operation,  thereby  pre¬ 
venting  it  from  performing  its  contract 
with  Music;  nor  is  it  alleged  that  it  will 
be  unable  to  serve  its  background  music 
customers  by  other  means,  in  the  ab¬ 
sence  of  said  contract  with  KEFC-FM; 
that  “since  the  consideration  which 
Music  is  paying  for  the  use  of  the  multi¬ 
plex  subchannel  is  only  $50.00  for  an 


entire  year,  the  value  of  its  contract 
with  KEFC-FM  is  de  minimis”;  and  that 
accordingly.  Music  fails  to  establish  that 
said  grant  will,  or  is  likely  ,to  result  in 
any  injury  of  a  direct,  tangible  and  sub¬ 
stantial  natme  and  in  view  thereof,  it 
cannot  be  considered  a  party  in  interest. 

7.  On  the  merits  of  the  protest  it  is 
argued  that  since  WACO  Broadcasting  is 
the  licensee  of  AM  station  WACO  in 
Waco,  Texas,  and  since  there  had  been 
no  change  in  the  ownership  and  control 
of  said  Corporation,  section  II  of  FCC 
Form  301  was  not  submitted  when  it  filed 
its  FM  application;  that,  however,  its 
renewal  application  for  Station  WACO, 
filed  on  May  1,  1959,  showed  that  R.  E. 
Lee  Glasgow  and  his  wife  owned  Service 
Music,  Inc.;  that  since  its  FM  applica¬ 
tion  was  notarized  on  August  29,  1960 
while  Service  Music,  Inc.  was  not  trans¬ 
ferred  from  the  Glasgows  to  WACO 
Broadcasting  until  September  1,  1960, 
said  application  was  completely  accurate 
with  respect  to  this  matter;  that,  further, 
since  it  was  found  to  be  financially  quali¬ 
fied  in  its  FM  application,  the  basis  of  its 
proposed  operating  budget  and  estimated 
first  year’s  revenue  was  of  no  importance 
since  this  is  only  of  relevance  when  a 
question  is  raised  as  to  whether  an  ap¬ 
plicant  is  financially  qualified  to  operate 
and  construct  its  proposed  station;  that 
with  respect  to  the  policy  and  past  prac¬ 
tices  of  its  AM  station  regarding  spot 
announcements,  this  was  disclosed  in  its 
application  for  renewal  of  license;  and 
that  said  renewal  was  found  to  serve  the 
public  interest  and  granted  on  July  29, 
1959;  that  moreover,  nowhere  is  it  al¬ 
leged  that  the  grant  complained  of  here¬ 
in  will  result  in  the  loss  of  service  to  the 
public  in  the  WACO  area;  that  increased 
competition  to  an  existing  broadcasting 
service  is  not  a  public  interest  factor  to 
be  considered  in  making  the  grant  of  a 
new  facility  and  that  accordingly,  since 
the  protest  contains  no  material  allega¬ 
tions  of  fact  which  support  Centex’s  con¬ 
clusion  that  the  grant  was  not  in  the 
public  interest  and  accordingly  improp¬ 
erly  made,  the  issues  requested  by  Pro¬ 
testants  cannot  be  accepted  and  the  in¬ 
stant  protest  must  be  denied. 

8.  We  first  consider  whether  the 
Protestants  herein  have  the  requisite 
standing  to  file  the  instant  protest  and 
petition  for  reconsideration.  In  light  of 
the  fact  that  Centex  is  the  licensee  of 
an  FM  station  in  Waco,  Texas;  that  the 
station  granted  to  WACO  Broadcasting 
on  November  2,  1960  will  be  in  direct 
competition  with  protestants’  station; 
and  that  protestant  (Centex)  ha^  al¬ 
leged  that  it  will  be  financially  injured 
by  the  grant  complained  of  herein,  we 
are  of  the  view,  and  accordingly  find, 
that  Centex  is  a  party  in  interest  within 
the  meaning  of  sections  309(c)  and  405 
of  the  Communications  Act.  WACO 
Broadcasting  contends  that  a  Protes¬ 
tant’s  standing  as  a  party  in  interest 
must  be  determined  as  of  the  time  the 
grant  complained  of  was  made,  citing 
KFAB  Broadcasting  Co.  v.  FCC,  177  F 
(2d)  40,  and  that  since  Centex  did  not 
become  licensee  of  Station  KEFC-FM 
until  after  the  date  of  the  action  com¬ 
plained  of  herein,  it  has  no  standing 
to  file  the  instant  protest.  We  agree 


with  the  principle  set  forth  in  kpap 
Broadcasting,  supra.  However, 

FM  was  an  existing  station  at 
of  the  grant  complained  of.  On  tie  S! 
the  present  protest  was  filed,  Centex 
had  succeed^  Music  as  licensee 
KEFC-FM.  Under  these  circumstance 
the  Commission  is  of  the  opinion  ^ 
Centex  must  be  accorded  standing 
protest  and  request  reconsideratiwi  of 
the  authorization  of  a  second  PM  station 
in  Waco.  ° 

9.  We  are  of  the  opinion,  however 
that  Music  has  not  satisfactorily  es¬ 
tablished  that  it  is  a  “party  in  interest" 
within  the  meaning  of  sections  309(c) 
and  405  of  the  Act.  Music  bases  its 
right  to  protest  on  the  agreement  en¬ 
tered  into  with  Centex  alleging  tlit  if 
as  a  result  of  said  FM  authorization  to 
Y/ACO  Broadcasting,  Station  KEPC-m 
is  forced  to  discontinue  its  operation, 
said  agreement  will  also  fall ;  that,  more¬ 
over,  said  grant  to  WACO  Broadcast^ 
will  afford  it  a  second  facility  in  back¬ 
ground  music  service  with  which  Music 
must  compete.  However,  there  is  no 
indication,  at  this  time,  that  WACO 
Broadcasting  intends  to  operate  other 
than  its  present  wire  backgroimd  service 
in  the  Waco  area.  To  hold  that  the 
FM  authorization  of  November  2,  I960 
provides  permittee  with  its  second  back¬ 
ground  service  in  Waco  is  therefore 
mere  speculation  at  this  point.  Nor  are 
we  of  the  opinion  that  the  agreement 
entered  into  with  Centex  gives  it  stand¬ 
ing  to  file  the  instant  protest,  since  it 
has  alleged  no  facts  which  would  indi¬ 
cate  that  new  or  increased  competition 
to  its  music  background  service  would 
result  from  the  grant  complained  of.  It 
has  been  consistently  recognized  that  in 
order  to  establish  standing  by  reason  of 
economic  injury  under  section  309(c)  of 
the  Act,  one  must  allege  the  likelilKxxl 
of  direct  and  immediate  competitive  in¬ 
jury.  Moreover,  the  alleged  injury  must 
be  of  a  tangible  and  substantial  nature 
as  well  as  reasonably  certain  and  de^te 
and  not  merely  nominal  or  speculative. 
FCC  V.  Sanders  Brothers  Radio  Station, 
309  U.S.  470,  9  RR  2008.  Accordingly, 
we  find  that  Music  does  not  have  the 
requisite  standing  to  file  the  instant 
protest  and  petition  for  reconsideration. 

10.  It  appears  that  Centex  has  specified 
with  sufficient  particularity  facts  which, 
in  the  opinion  of  the  Commission,  require 
that  an  evidentiary  hearing  be  held  to 
resolve  Issue  5  specified  by  the  protestant 
with  respect  to  programing.  Since  the 
policies  with  respect  to  programing  are 
peculiarly  within  the  knowledge  of 
WACO  Broadcasting,  the  Commission  is 
adopting  such  issue  with  editorial 
changes,  and  the  burden  of  proceeding 
with  the  introduction  of  evidence  and  the 
burden  of  proof  as  to  such  issue  shall 
be  on  WACO  Broadcasting. 

11.  With  respect  to  the  remaining  is¬ 
sues  specified  by  Centex,  the  Commission 
is  of  the  view  that  neither  an  evidentiary 
hearing  nor  oral  argument  on  such  issues 
on  demurrer  would  be  warranted  for  the 
reasons  set  forth  in  detail  below. 

12.  Requested  issue  1  is  based  on  ffie 
allegation  that  WACO  Broadcasting’s  in¬ 
terest  in  Service  Music,  Inc.  was  not  dis¬ 
closed  in  the  subject  application.  How- 
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_  since  information  incorporated  by 
fSence  disclosed  that  the  majority 
iSiolder  of  WACO  Broadcasting  and 
owned  Service  Music,  Inc.,  no 
of  fact  is  raised  by  the  allegation. 
Si  ^  case,  we  believe  that  the  entire 
^tter  of  ownership  of  Service  Music, 
Tnp  is  irrelevant. 

13  Requested  issue  2  apparently  seeks 
determination  as  to  whether  WACO 

Broadcasting  intends  at  some  time  in  the 
Sture  to  provide  a  background  music 
j^ce  through  the  operation  of  a  spe- 
^  communications  authorization,  or 
todupUcate  the  programing  of  its  AM 
^tion  to  a  greater  extent  than  now  pro¬ 
ofed.  However,  the  requested  issue  is 
intbased  upon  any  factual  allegations, 
but  only  on  speculation.  Therefore,  it 
^  not  be  designated  for  hearing. 

14  Issues  3  and  4  specified  by  the 
Protestant  seek  inquiry  into  the  financial 
Juallflcations  of  WACO  Broadcasting, 
^ese  issues  must  be  rejected  because 
no  facts  have  been  alleged  which  would 
raise  any  question  of  financial  qualifica¬ 
tions.  Because  of  this,  the  fact  that 
the  an?licant  failed  in  its  application 
to  disclose  the  basis  of  its  estimates  of 
(^)cratlng  expenses  and  revenues  is 
immaterial. 

15.  By  its  issues  6,  7  and  8,  Centex  is 
apparently  attempting  to  obtain  a  hear¬ 
ing  on  competitive  injury.  However,  it 
is  well  settled  that  an  allegation  of  eco¬ 
nomic  or  competitive  injury  to  an  exist¬ 
ing  broadcast  station  is  insufficient  to 
raise  an  issue  as  to  whether  a  grant  is 
in  the  public  interest.  Federal  Com¬ 
munications  Commission  v.  Sanders 
Brothers  Radio  Station,  supra;  Carroll 
Broadcasting  Company  v.  Federal  Com¬ 
munications  Commission,  258  F.  2d,  440 
(1958) ,  17  RR  2066.  Centex  has  made  no 
allegations,  nor  has  it  offered  to  prove 
that  the  city  of  Waco  cannot  support 
two  FM  stations,  nor  has  it  alleged  that 
the  quality  of  FM  broadcast  service  to 
Waco  will  suffer.  The  other  statements 
made  by  Centex  are  argumentative,  spec¬ 
ulative  and  conclusory,  entirely  unsup¬ 
ported  by  allegations' of  fact.  Tlierefore, 
a  hearing  on  these  issues  will  not  be 
allowed. 

16.  With  respect  to  Issue  9  specified  by 
the  Protestant,  to  the  extent  that  it  calls 
for  a  determination  as  to  whether  grant 
of  the  subject  application  would  serve 
the  public  interest,  such  issue  is  encom¬ 
pass^  within  the  issues  designated 
herein  after.  The  remainder  of  this 
issue  is  not  only  not  supported  by  factual 
allegations,  but  is  irrelevant  to  a  deter¬ 
mination  in  this  case.  Therefore,  issue 
9  will  not  be  designated  for  hearing. 

17.  There  remains  for  the  Commis¬ 
sion’s  consideration  the  question  of 
whether  the  proposed  grant  should  re¬ 
main  in  effect.  Former  section  309(c) 
of  the  Communications  Act  of  1934,  as 
amended,  which  is  applicable  in  this  in¬ 
stance,  provides  that  pending  hearing 
and  decision,  the  effective  date  of  the 
Commission’s  action  shall  be  postponed, 

“*  •  •  unless  the  authorization  in¬ 
volved  is  necessary  to  the  maintenance 
or  conduct  of  an  existing  service,  or  un¬ 


less  the  Commission  affirmatively  finds 
for  reasons  set  forth  in  the  decis<cu 
that  the  public  interest  requires  that  the 
grant  remain  in  effect,  in  which  event 
the  CTommission  shall  authorize  >  the 
applicant  to  utilize  the  facilities  or  au¬ 
thorization  in  question  pending  the 
Commissi9n’s  decision  after  hearing.” 

'The  operation  proposed  by  WACO 
Broadcasting  will  provide  a  second  PM 
broadcast  service  to  the  City  of  Waco, 
and  thus  afford  listeners  in  the  area  a 
choice  of  local  FM  broadcast  services 
for  the  first  time.  Furthermore,  WACO 
Broadcasting  does  not  propose  to  dupli¬ 
cate  its  AM  programing  in  any  sub¬ 
stantial  amount.  Accordingly,  the  Com¬ 
mission  finds  that  the  public  interest 
requires  that  the  grant  here  protested 
remain  in  effect,  and  a  stasc  of  the  Com¬ 
mission’s  grant  will  not  be  ordered  in  this 
case. 

18.  In  light  of  the  above:  It  is  ordered. 
That  the  “Protest  and  Petition  for  Re¬ 
consideration”  filed  by  Centex  Radio  Co. 
is  granted  to  the  extent  provided  for 
below  and  is  denied  in  all  other  respects; 
that  the  “Protest  and  Petition  for  Re¬ 
consideration”  filed  by  Music  Unlimited, 
Inc.  is  dismissed  for  lack  of  standing ;  and 
that  pmsuant  to  former  section  309(c) 
of  the  Communications  Act  of  1934,  as 
amended,  the  above-captioned  applica¬ 
tion  is  designated  for  evidentiary  hear¬ 
ing  on  the  following  issues: 

1.  To  determine  the  nature  and  type 
of  program  service  proposed  by  WACO 
Broadcasting  Corporation,  and  the  prac¬ 
tice  which  will  be  followed  with  respect 
to  the  number  of  spot  announcements 
allowed  to  be  broadcast  over  the  pro¬ 
posed  FM  station  in  a  given  period. 

2.  To  determine  whether,  in  light  of 
the  evidence  adduced  under  the  fore¬ 
going  issue,  the  public  interest,  conven¬ 
ience  and  necessity  would  be  served 
by  a  grant  of  the  above-captioned 
application. 

It  is  further  ordered.  That  the  burden 
of  proceeding  with  the  introduction  of 
evidence  and  the  burden  of  proof  as  to 
■  issue  “1”  above  shall  be  on  WACO 
Broadcasting  Corporation. 

It  is  further  ordered.  'That  the  Pro¬ 
testant,  Centex  Radio  Co.,  is  hereby 
made  a  party  to  the  above-captioned 
proceeding  and  that: 

(a)  ’The  hearing  on  the  above  issues 
shall  commence  at  a  time  and  place  and 
before  an  Examiner  to  be  specified  in  a 
subsequent  order; 

(b)  The  parties  to  the  proceedings 
herein  shall  have  fifteen  (15)  days  after 
the  issuance  of  the  Examiner’s  decision 
to  file  exceptions  thereto  and  seven  (7) 
days  thereafter  to  file  replies  to  any 
exceptions;  and 

(c)  The  appearances  by  the  parties  in¬ 
tending  to  participate  in  the  above  hear¬ 
ing  shall  be  filed  not  later  than  January 
26,  1961. 

It  is  further  ordered.  'That  the  grant 
of  the  above-captioned  application  shall 
remain  in  effect  and  the  applicant, 
WACO  Broadcasting  Corporation,  is 
hereby  authorized  to  utilize  the  authori¬ 


zation  in  question  pending  the  Commis¬ 
sion’s  decision  after  hearing. 

Adopted:  December  30,  1960. 

Released:  January  3, 1961. 

Federal  Communications 
Commission, 

[seal]  Ben  F.  Waple, 

AcUrig  Secretary. 

(PR.  Doc.  61-169;  Piled,  Jan.  9.  1961; 
8:50  a.m.] 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[PUe  No.  70-3927] 

CONSOLIDATED  NATURAL  GAS  CO. 
ET  AL. 

Notice  of  Proposed  Issuance  and 
Sale  at  Competitive  Bidding  of 
$45,000,000  Principal  Amount  of 
Debentures;  Intrasystem  Issuance, 
Sales  and  Acquisitions  of  Long¬ 
term  Notes 

January  3,  1961. 

In  the  matter  of  Consolidated  Natural 
Gas  Company,  the  East  Ohio  Gas  Com¬ 
pany,  Hope  Natural  Gas  Company,  New 
York  State  Natural  Gas  Corporation,  the 
Peoples  Natural  Gas  Company,  File  No. 
70-3927. 

Notice  is  hereby  given  that  Consoli¬ 
dated  Natural  Gas  Company  (“Consoli¬ 
dated”),  a  registered  holding  company, 
and  four  of  its  subsidiary  companies.  The 
East  Ohio  Gas  Company  (“East  Ohio”), 
Hope  Natural  Gas  Company  (“Hope”), 
New  York  State  Natural  Gas  Compora- 
tion  (“New  York  State”)  and  The  Peo¬ 
ples  Natural  Gas  Company  (“Peoples”), 
have  filed  a  joint  application-declaration 
with  this  Commission  pursuant  to  the 
Public  Utility  Holding  Company  Act  of 
1935  (“Act”) .  The  companies  have  des¬ 
ignated  section  6(a),  6(b),  7,  9(a),  10. 
12(b)  and  12(f)  of  the  Act  and  Rules  43, 
45  and  50  thereunder  as  applicable  to  the 
proposed  transactions.  All  interested 
persons  are  referred  to  the  joint  applica¬ 
tion-declaration  on  file  at  the  office  of 
the  Commission  for  a  statement  of  the 
proposed  transactions  which  are  sum¬ 
marized  as  follows: 

Consolidated  proposes  to  issue  and  sell, 
pursuant  to  the  competitive  bidding  re¬ 
quirements  of  Rule  50  promulgated  un¬ 
der  the  Act.  $45,000,000  principal  amount 
of  __  percent  Debentures  due  February 
1,  1986.  The  interest  rate  (to  be  a  mul¬ 
tiple  of  ^  of  1  percent)  and  the  price  to 
be  paid  to  Consolidated  (to  be  not  less 
than  99  percent  nor  more  than  102  per¬ 
cent  of  the  principal  amount  thereof, 
exclusive  of  accrued  interest)  will  be  de¬ 
termined  by  the  bidding.  ’The  deben¬ 
tures  will  be  issued  as  the  fourth  series 
under  the  Indenture  dated  as  of  June  1, 
1957  between  Consolidated  and  The 
Chase  Manhattan  Bank,  as  ’Trustee,  as 
supplemented  by  a  Third  Supplemental 
Indenture  to  be  dated  February  1,  1961. 
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NOTICES 


The  proceeds  from  the  proposed  sale 
of  debentures  will  be  used  by  Consoli¬ 
dated  to  pay  outstanding  short-term 
notes  of  $25,000,000  and  the  remaining 
$20,000,000  will  be  used  to  finance  in  part 
the  1961  construction  programs  of  the 
subsidiaries,  estimated  to  aggregate 
$70,000,000.  Consolidated  contemplates 
fin^cing  the  balance  of  the  1961  capi¬ 
tal  requirements  of  its  subsidiary  com¬ 
panies  by  means  of  an  additional  issue 
of  $25,000,000  of  debentures  later  in 
1961,  which  will  be  the  subject  of  a  sub¬ 
sequent  filing,  and  with  system  funds 
generated  from  internal  sources.  Until 
construction  funds  are  required  by  the 
subsidiaries  Consolidated  proposes  to  use 
a  portion  of  the  proceeds  from  the  above 
sale  of  debentures  to  reduce  its  outstand¬ 
ing  seasonal  gas  storage  bank  loan,  in 
anticipation  of  loan  repasonents  by  the 
subsidiary  companies,  and  to  make  short¬ 
term  Investments  in  U.S.  Treasury  bills. 

The  four  subsidiary  companies  named 
above  propose  to  issue  and  sell,  and  Con¬ 
solidated  proposes  to  acquire,  an  aggre¬ 
gate  of  $25,000,000  face  amount  of  non- 
n^otiable  long-term  notes  of  the  sub¬ 
sidiaries  in  exchange  for  an  equal  face 
amount  of  their  percent  short-term 
notes  that  were  issued  in  1960.  Such 
long-term  notes  will  be  issued  in  ag- 
gr^ate  face  amounts  as  follows:  East 
Ohio,  $10,500,000;  Hope,  $4,500,000;  New 
York  State,  $5,500,000;  Peoples,  $4,500,- 
000.  They  will  bear  Interest  at  a  rate 
which  will  be  predicated  on  and  substan¬ 
tially  equal  to  the  effective  cost  of  money 
secured  through  the  proposed  issuance  of 
debentures  by  Consolidated  and  will  ma¬ 
ture  annually  in  differing  amounts  with 
the  last  note  of  each  subsidiary  matur¬ 
ing  on  January  31, 1986. 

The  fees  and  expenses  to  be  incurred 
in  connection  with  the  proposed  trans¬ 
actions  are  estimated  to  aggregate  $133,- 
000,  and  include  printing  costs  of  $43,000 ; 
trustee’s  charges  of  $9,000;  legal  fee  of 
trustee’s  counsel  $1,000;  accoimtants’ 
fees  and  expenses  $6,000;  engineering 
fees  and  expenses  of  $10,000;  original  is¬ 
sue  tax  of  $49,500;  statutory  and  miscel¬ 
laneous  expenses  of  $14,500. 

Copies  of  the  several  applications  of 
East  Ohio,  Hope  and  Peoples  to  the  ap¬ 
propriate  State  commissions  of  Ohio, 
West  Virginia  and  Pennsylvania  for  ap¬ 
proval  of  the  proposed  issuances  and 
sales  of  long-term  notes  and  the  orders 
entered  in  respect  thereof  are  to  be  sup¬ 
plied  by  amendment.  It  is  represented 
that  no  other  State  commission  and  no 
Federal  commission,  other  than  this 
Commission,  has  jurisdiction  over  the 
proposed  transactions. 

Notice  is  further  given  that  any  in¬ 
terested  person  may,  not  later  than  Jan¬ 
uary  26,  1961,  at  5:30  pm.,  request  in 
writing  that  a  hearing  be  held  on  the 
matter,  stating  the  nature  of  his  in¬ 
terest,  the  reasons  for  such  request,  and 
the  issues  of  fact  or  law,  if  any,  raised 
by  said  joint  application-declaration 
which  he  desires  to  controvert;  or  he 
may  request  that  he  be  notified  if  the 
Commission  should  order  a  hearing 


thereon.  Any  such  request  should  be  ad¬ 
dressed:  Secretary,  Securities  and  Ex¬ 
change  Commission,  Washington  25, 
D.C.  At  any  time  after  said  date  the 
joint  application-declaration,  as  filed  or 
as  amended,  may  be  granted  and  per¬ 
mitted  to  become  effective  as  provided  in 
Rule  23  of  the  rules  and  regulations  pro¬ 
mulgated  under  the  Act,  or  the  Commis¬ 
sion  may  grant  exemption  from  its  rules 
as  provided  in  Rules  20(a)  and  100,  or 
take  such  other  action  as  it  may  deem 
appropriate. 

By  the  Commission.  ♦ 

[seal]  Orval  L.  DuBois, 

Secretary. 

(F.R.  Doc.  61-132:  Piled,  Jan.  9,  1961; 

8:45  a.m.] 


[File  No.  24W-2344] 

SABER  BOATS,  INC. 

Notice  and  Order  for  Hearing 
January  4,  1961. 

I.  Saber  Boats,  Inc.  (formerly  light 
House,  Inc.),  Incorporated  imder  the 
laws  of  the  State  of  Maryland  and  for¬ 
merly  located  at  Accokeek,  Maryland, 
filed  with  the  Commission  on  January  27, 
1960,  a  notification  and  offering  circular 
relating  to  an  offering  of  106,875  shares 
of  its  10?f  par  value  Class  B  non-voting 
stock,  at  $2  per  share  and  2,500  shares  of 
its  10((  par  value  Class  A  voting  common 
stock  at  $2  per  share,  for  the  purpose  of 
obtaining  an  exemption  from  the  regis¬ 
tration  requirements  of  the  Securities 
Act  of  1933,  as  amended,  pursuant  to 
section  3(b)  thereof  and  Regulation  A 
promulgated  thereunder.  Batten  and 
Company,  with  offices  at  1835  K  Street, 
NW.,  Washington,  D.C.,  was  named  as 
underwriter  for  this  offering. 

n.  The  Commission  on  November  25, 
1960,  issued  an  order  pursuant  to  Rule 
261  of  the  general  rules  and  regulations 
under  the  Securities  Act  of  1933,  as 
amended,  temporarily  suspending  the 
exemption  imder  Relation  A  and  af¬ 
fording  to  any  person  having  an  interest 
therein  an  opportunity  to  request  a  hear¬ 
ing  pursuant  to  Rule  261.  A  written 
request  for  hearing  was  received  by  the 
Commission. 

The  Commission  deeming  it  necessary 
and  appropriate  to  determine  whether 
to  vacate  the  temporary  suspension  order 
or  to  enter  an  order  permanently 
suspending  the  exemption. 

It  is  hereby  ordered  That  a  hearing 
under  the  applicable  provisions  under  the 
Securities  Act  of  1933,  as  amended,  and 
the  rules  of  the  Commission  be  heard  at 
the  Main  Building,  Securities  and  Ex¬ 
change  Commission,  425  Second  Street, 
NW.,  Washington  25,  D.C.,  at  10:00  a.m., 
e.s.t.,  on  January  16,  1961,  with  respect 
to  the  following  matters  and  questions, 
without  prejudice,  however,  to  the  speci¬ 
fication  of  additional  issues  which  may 
be  presented  in  these  proceedings: 

A.  Whether  the  offering  circular  and 
other  material  used  in  connection  with 
the  offering  contained  untrue  statements 


of  material  facts  and  omitted  to  sut 
material  facts  necessary  in  order  to 
the  statements  made,  in  the  light 
circumstances  under  which  they 
made,  not  misleading,  particularly  ^ 
respect  to : 

1.  TTie  statement  in  the  offering  clrcu 
lar  that  the  public  offering  price  was  to 
per  share  when  in  fact  the  stock  wS 
offered  to  some  members  of  the  pu^ 
at  $2  per  share  and  to  other  members 
the  public  at  varying  higher  prices-  ™ 

2.  Tlie  statement  in  the  offeri^circu 

lar  that  the  issuer  was  owner  of  the 
“property  and  plant  faciUties’’  thereto 
described,  when  in  fact  legal  title  thereto 
was  incomplete  and  was  not  comoletert 
untU  July  18,  1960;  ^ 

3.  The  financial  statements  were  not 
prepared  in  accordance  with  generally 
accepted  accounting  principles  and 
tices  in  that  the  issuer  represents  owna! 
ship  in  the  balance  sheet  of  the  land  and 
building,  when  in  fact  the  issuer  did  not 
have  legal  ownership  of  the  assets  repr^ 
sented  therein. 

B.  Whether  the  terms  and  conditions 
of  Regulation  A  have  not  been  conultod 
with  in  that: 

1.  Sales  were  made  to  the  public  with¬ 
out  the  use  of  an  offering  circular  as 
required  by  Rule  256;  and 

2.  The  issuer  and  the  selling  stock¬ 
holder  failed  to  file  a  complete  and  a^ 
curate  report  of  sales  on  Form  2-A  as 
required  by  Rule  260,  in  that  the  report, 
filed  May  12,  1960,  incorrecfiy  states 
that  the  offering  was  completed  May  2, 
I960  at  $2  per  share  by  the  broker-dealer 
firm  named  therein,  and  fails  to  disclose 
the  actual  commissions  paid  and 
received. 

C.  Whether  the  offering  has  been  made 
in  violation  of  section  17(a)  of  the  Se¬ 
curities  Act  of  1933,  as  amended. 

in.  It  is  further  ordered  That  Irving 
Schiller  or  any  officer  or  officers  of  the 
Commission  designated  by  it  for  that 
purpose  shall  preside  at  the  hearing; 
that  any  officer  or  officers  so  designated 
to  preside  at  any  such  hearing  are  ha«- 
by  authorized  to  exercise  all  the  powa 
granted  to  the  Commission  under  section 
19(b) ,  21  and  22(c)  of  the  Securities  Act 
of  1933,  as  amended,  and  to  hearing 
officers  under  the  Commission’s  rules  of 
practice. 

It  is  further  ordered  That  the  Secre¬ 
tary  of  the  Commission  shall  sdrve  a 
copy  of  this  order  by  registered  mall  to 
Saber  Boats,  Inc.;  that  notice  of  the 
entering  of  this  order  shall  be  given  to 
all  persons  by  general  release  of  the 
Commission  and  by  publication  in  the 
Federal  Register.  Any  person  who  de¬ 
sires  to  be  heard  or  otherwise  wishes  to 
participate  in  the  hearing  shall  file  with 
the  Commission  on  or  before  January  li 
1961,  a  request  relative  thereto  as  pro¬ 
vided  in  Rule  IX  of  the  Commission’s 
rules  of  practice. 

By  the  Commission. 

[SEAL]  Orval  L.  DuBois, 

Secretary. 

Jan.  9,  IMl; 


[F.R.  Doc. 


61-133;  Filed, 
8:46  ajn.] 
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Tuesday,  January  10,  1901 

ML  BUSINESS  ADMINISTRA¬ 
TION 

.n.i«ation  of  Authority  No.  30  (Revision  6) 
(Deieg*  Arndt.  2] 

hNANCIAL  ASSISTANCE  INVESTMENT 

program,  procurement  and 
technical  assistance  and  ad¬ 
ministration 

Delegation  of  Authority 

Delegation  of  Authority  No.  30  (Revi¬ 
sion  6),  as  amended  (25  F.R.  1706  and 
7418),  is  hereby  further  amended  by: 

1  Deleting  subsection  I. A.  10  in  its  en- 
tijeW  and  substituting  the  following  in 
lieu  thereof: 

10.  To  take  the  following  actions  in 
the  administration  of  fisheries’  loans: 

(a)  Amend  loan  authorizations; 

(b)  Extend  the  period  of  disbursement 
of  loans  of  $50,000  or  less  for  a  period 
not  to  exceed  four  months; 

(c)  Amend  the  hull  insurance  provi¬ 
sion  of  any  authorization  issued  prior  to 
September  3, 1958,  for  a  loan  of  $20,000, 
or  less; 

(d)  Cancel  loan  authorizations  prior 
to  disbursement  upon  the  written  request 
of  the  applicant; 

(e)  Disburse  fisheries’  loans  in  the 
same  manner  as  SBA  business  loans; 
and 

(f)  Administer  current  fisheries’  loans 
and  those  loans  delinquent  not  more 
dian  60  days  within  the  same  authority 
exercised  with  respect  to  SBA  loans,  ex¬ 
cept  execute  satisfactions,  releases  or 
l^ial  release  of  Preferred  Ship  Mort¬ 
gages,  or  other  mortgages,  deeds  of  trust, 
etc.,  securing  fisheries’  loans,  or  to  post¬ 
pone  or  change  payments  due  or  to  en¬ 
dorse  checks  in  payment  of  insurance 
claims  when  said  checks  are  not  being 
paid  to  the  Government  as  a  payment 
on  a  fishery  loan. 

2.  Deleting  subsection  I. A.  11  in  its  en¬ 
tirety  and  substituting  the  following  in 
lieu  thereof : 

11.  To  take  all  necessary  actions  in 
connection  with  the  administration, 
servicing,  collection  and  liquidation  of  all 
loans  and  other  obligations  or  assets,  in¬ 
cluding  collateral  purchased,  and  to  do 
and  perform  and  to  assent  to  the  doing 
and  performance  of,  all  and  every  act 
and  thing  requisite  and  proper  to  be 
done  for  the  purpose  of  effectuating  the 


granted  powers,  including  without  limit¬ 
ing  the  generality  of  the  foregoing: 

(a)  The  assignment,  endorsement, 
transfer  and  delivery  (but  in  all  cases 
without  representation,  recourse  or  war¬ 
ranty)  of  notes,  claims,  bonds,  deben¬ 
tures,  mortgages,  deeds  of  trust,  con¬ 
tracts,  patents  and  applications  therefor, 
licenses,  certificates  of  stock  and  of 
deposit,  and  any  other  liens,  powers, 
rights,  charges  on  and  interest  in  or  to 
property  of  any  kind,  legal  and  equitable, 
now  or  hereafter  held  by  the  Small  Busi¬ 
ness  Administration  or  its  Administrator; 

(b)  The  execution  and  delivery  of  con¬ 
tracts  of  sale  or  of  lease  or  sublease, 
quit-claim,  bargain  and  sale  or  special 
warranty  deeds,  bills  of  sale,  leases,  sub¬ 
leases,  assignments,  subordinations,  re¬ 
leases  (in  whole  or  part)  of  liens,  satis¬ 
faction  pieces,  affidavits,  proofs  of  claim 
in  bankruptcy  or  other  estates  and  such 
other  instruments  in  writing  as  may  be 
appropriate  and  necessary  to  effectuate 
the  foregoing. 

3.  Deleting  subsection  I.D.14  in  its  en¬ 
tirety  and  substituting  the  following  in 
lieu  thereof: 

14.  To  approve  all  personnel  actions 
for  all  non-technical  positions  of  his 
region  at  grades  GS-7  and  below,  except 
the  following:  All  adverse  actions  in¬ 
cluding  but  not  limited  to  change  to 
lower  grade,  removal,  suspension,  reduc¬ 
tion  in  force,  separation  for  failure  to 
accompany  functions,  etc.  Such  actions 
shall  be  accomplished  by  the  Director, 
Office  of  Personnel. 

Effective  date:  November  23,  1960. 

Philip  McCalluic, 
Administrator. 

[F.R.  Doc.  61-134;  Piled,  Jan.  9,  1961; 

8:46  a.m.] 

INTERSTATE  COMMERCE 
'  COMMISSION 

FOURTH  SECTION  APPLICATION 
FOR  RELIEF 

January  5,  1961. 

Protests  to  the  granting  of  an  applica¬ 
tion  must  be  prepared  in  accordance 
with  Rule  40  of  the  general  rules -of 
practice  (49  CPR  1.40)  and  filed  within 
15  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 


Long-and-Short  Haul 

FSA  No.  36828:  Cement  from  central 
territory.  Filed  by  Traffic  Executive  As- 
sociation-Elastem  Railroads.  Agent, 
(C.TJR.  No.  2448),  for  interested  rail 
carriers.  Rates  on  cement,  masonry  or 
mortar,  as  described  in  the  application, 
in  carloads,  from  specified  points  in 
Illinois,  Indiana  and  Ohio,  to  points  in 
Delaware,  Maryland,  New  Jersey,  New 
York,  Pennsylvania,  Tennessee,  Virginia, 
and  West  Virginia. 

Grounds  for  relief :  Short-line  distance  . 
formula  and  grouping. 

Tariff:  Supplement  105  to  Traffic  Ex¬ 
ecutive.  Association-Eastern  Railroads 
tariff  I.C.C.  3826  (Hinsch  series). 

By  the  Commission. 

[seal]  Harold  D.  McCoy, 

Secretary. 

{F.R.  Doc.  61-139;  Piled.  Jan.  9,  1961; 

8:47  a.m.] 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

(Portland  Area  Office  Redelegation  Order  2, 
Arndt.  No.  1] 

CONTRACT  ENGINEER  ADVISER 

Redelegation  of  Authority 

Order  2  (21  F.R.  6844)  is  amended  by 
the  addition  of  a  new  paragraph  (b) 
under  section  3  to  read  as  follows: 

Sec.  3  Authorized  representative  of 
Contracting  Officer. 

(a)  *  *  * 

(b)  With  respect  to  contracts  entered 
into  by  the  Area  Director  or  the  Assistant 
Area  Director,  Administration,  the  Con¬ 
tract  Engineer  Adviser  is  designated  as 
the  authorized  representative  of  the 
Contracting  Officer  as  such  term  is  used 
in'  such  contracts  and  may  perform  the 
duties  of  Contracting  Officer  except  as 
follows: 

(1)  Functions  relating  to  the  termina¬ 
tion  of  the  contract. 

(2)  Disputes  concerning  questions  of 
fact  which  are  not  disposed  of  by  agree¬ 
ment. 

Glen  L.  Emmons, 
Commissioner. 

January  4,  1961. 

(P.R.  Doc.  61-129;  PUed,  Jan.  9.  1961; 

8:45  a.m.] 
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